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CHAP. L 

Concerning the Viftribution of the Laws of 
England into Common Law, and Statute 
Law. And firft, concerning the Statute 
Law y or Atls of Parliament. 



T 



H E Laws of England may aptly chap. x. 
enough be divided into two Kinds, 
viz. Lex Scripta, the written ^jj^ 8 



Law * and Lex non Scripta, the 
unwritten Law : For although (as fhall be 
fliewn hereafter) all the Laws of this King- 
dom have fome Monuments or Memorials 
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Chap. i. thereof in Writing, yet all of them have not 
V * / "V~ their Original in Writing for fome of thofe 
Laws have obtain'd their Force by imme- 
morial Ufage or Cuffom, and fuch Laws 
i.Legcsnon are properly call'd Leges non Script*, or un- 
Script*, written Laws or Cuftoms. 
i. Leges Thofe Laws therefore, that I call Leges 
Script*. Script*, or written Laws, are fuch as are 
ufually called Statute Laws, or A£ts of Par- 
liament, which are originally reduced into 
Writing before they are enafted, or receive 
any binding Power, every fuch Law being 
in the firft Inftance formally drawn up in 
Writing, and made, as it were, a Tripartite 
Indenture, between the King, the Lords and 
the Commons for without the concurrent 
Confent of all thofe Three Parts of the Le- 
giflature, no fuch Law is, or can be made : But 
the Kipgs of this Realm, with the Advice 
and Confent of both Houfes of Parliament, 
have Power to make New Laws, or to al- 
ter, repeal, or enforce the Old. And this 
has been done in all Succelfion of Ages. 
Statute Now, Statute Laws, or Adts of Parliament, 
Ws of are of Tw0 KindSj viZn Firft> Tho f e statutes 

Kinds. which were made before *Time of Memory ; 
and, Secondly; Thofe Statutes which were 
made within or fmceTime of Memory * where- 
in obferve, That according to a juridical 
Time of Account and legal Signification, Time witb- 
Memory. m Memory is the Time of Limitation in a 
Writ of Right-, which by the Statute of 
Wejlminlier i.caf. 38. was fettled, and reduced 
to the Beginning of the Reign of King Rir 
<bard i.osEx prima Coronatione Regis Richardi 

FrimL 
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FWjiw, who began his Reign the 6th of CHAP - x - 
July 1189, ?pd vras crown*d the 3d of Sep- s/Y>J 
tcmber following : So that whatfoever was 
before that Time, is before Time of Me- 
mory * and what is fince that Time, is, in a 
legal Senfe, faid to be within or fince the 
Time of Memory, 

Arid therefore it is, that thofe Statutes or 
A&s of Parliament that were made before 
the Beginning of the Reign of King Ri- 
chord 1. and have not fince been repealed 
or altered, either by contrary Ufage, or by 
fubfequent A&s of Parliament, are now ac- 
counted Part of the Lex nonScripta, being 
as it were incorporated th^einto, and be- 
come a Part of tiie Common Law * and in 
Truth, fuch Statutes are not now pleadable 
as A&s of Parliament, (becaufe wnat is be- 
fore Time of Memory is fuppofed without 
a Beginning, or at leaf! fuch a Beginning 
as the Law takes Notice of) but they ob- 
tain their Strength by meer immemorial 
Ufage or Cuftom. 

And doubtlefs, many of thofe Things Ancient 
that now obtain as Common Law, had their Sututcs - 
Original by Parliamentary Adls or Confti- 
tutions, made in Writing by the King, 
Lords and Commons*, though thofe Atts 
are now either not extant, or if extant , 
were .made before Time of Memory and 
the Evidence of the Truth hereof will eafi- 
ly appear, for that in many of thofe old 
Afts of Parliament that were made before 
Time of Memory, and are yet extant, we 
may find many ot thofe Laws ena&ed which 

B 2 no\t 
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n °w obtain meerly as Common Law, or 
"^y^ the General Cuftom of the Realm : And 
were the reft of thofe Laws extant, proba- 
bly the Footfteps^ of the Original Inftitu- 
tion of many more Laws that now obtain 
meerly as Common Law, or Cuftomary 1 
Laws, by immemorial Ulage, would appear 
to have been at firft Statute Laws, or Adls 
of Parliament. 

iwT Thofe ancient Aas of Parliament which 
r s ' are ranged under the Head of Leges non 
Script*, or Cuftomary Laws, as being made 
before Time of Memory, are, to be confi- 
dered under Two Periods : Viz. Firft, Such 
as were made before the coming in of King 
iVdlxam i. commonly called, *Tbe Conqueror $ 
or, Secondly, Such as intervened between 
his coining in, and the Beginning of the 
Reign of Kicbardi. which is the legal Li- 
mitation of Time of Memory. 
1. Before The former Sort of thefe Laws are men- 
x. W. 1. tioned by our ancient Hiftorians; efpecial- 
ly by Brompton, and are now colle&ed into 
one Volume by fVilliam Lambard, Efq* in 
his Tra Status de prifcis Anglorum Legibus, be- 
ing a Collection of the Laws of the Kings, 
Ina, Alfred, Edward, Atkelftane^ Edmond, Ed* 
gar, Etbelred, Canutus, and of Edward the 
Con feffor which laft Body of Laws, com- 
piled by Edward the Confejjor, as they were 
more full and perfedt than the reft , and 
better accommodated to the then State of 
Things , fo they were fuch whereof the 
Enghfh were always very zealous, as being 
the great Rule and Standard of their: 
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Rights and Liberties : Whereof more here- CHAP - «• 
after. 

The fecond Sort are thofe Edi&s, A&s of From 
Parliament, or Laws, that were made after l ^'^' xo 
the.coming in of King William^ commonly ' x ' 
named, The Conqueror, and before the begin- 
ning of the Reign of King Richard I. and 
more efpecially are thofe which follow * 
whereof I fhall make but a brief Remem- 
brance here , becaufe it will be neceflary 
in the Sequel of this Difcourfe (it may lie 
more than once^ to refiime the Mention of 
them i and bendes, Mr. Selden % in his Book 
called, Jams Anglorum, has given a full Ac- 
count of thofe Laws $ fo that at prefent it 
will be fufficient for me, briefly to colledt 
the Heads or Divilions of them, under the 
Reigns of thofe feverai Kings wherein they 
were made, viz. 

Ftrft, The Laws of King William I. Thefe K. W. u 
confifted in a great Meafure of the Repeti- 
tion of the Laws of King Edward the Con- 
fcjjbr, and of the enforcing them by his own 
Authority, and the Affent of Parliament, at 
theRequeft of the Engltfb \ and fome new 
Laws were added by nimfelf with the like 
Aflent of Parliament, relating to Military 
Tenures, and the Prefervation of the pub- 
lick Peace of the Kingdom all which are 
mention'd by Mr. Lambjrt, in the Trattate 
before-mentioned, but more fully by Mr. 
Aelden, in his Colle&ions and Obfervations 
upon Eadmerus. 

Secondly, We find little of new Laws after X. H. u 
this, till the Time of King* Henry I, who 
B 3 be- 
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chap, i; befides the Confirmation of the Laws, of the 
W"^ Confeffor, and of King William I. brought 
in a new Volume of Laws, which to this 
Bay are extant, and called the Lam of 
King Henry i. The entire Colle&ion of 
thele is entered in the Red Book of the £x- 
chequcr, and from thence are tranfcribed and 
publifjied by the Care of Sir Roger Zwifden*, 
in the latter End of Mr. Lambarfs Book 
before-mention'd $ what theSuccefs of thofe 
Laws were in the Time of King Steven, and 
v King Henry 2. we lhall fee hereafter : But 
they did not much obtain in England, and 
are now for the raoft Part become wholly 
obfolete, and in EfFedl quite antiquated. 
X. H. 2. Thirdly y The next confiderable Body of 
Adtsof Parliament, were thofe made under 
the Reign of King Henry 2. commonly 
called, lhe Conftitutions of clarendon 5 what 
they were, appears beft in Hoveden and Mat. 
Paris ? under the Years of that King. We 
, have little Memory elfe of any confiderable 
Laws ena&ed in this King's Time, except 
his AflizeS, and fuch Laws as related to the 
Forefts* which were afterwards improv'd 
under the Reign of King Richard 1. But 
of this hereafter, more at large. 

And this lhall ferve for a ftiort Inftance 
of thofe Statutes, or Adts of Parliament, 
that were made before ViAie of Memory 5 
whereof, as we have no Authentical Re- 
cords,, but only Tranfcripts, either in our 
ancient Hiftorians, or other Books and Ma- 
nufcripts* fo they being Things done be- 
fore Time of Memory, obtain at this Day 
no further than as by Ulageand Cuftom they 

are, 
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are, as it were, engrafted into the Body of ^"^^j 
the Common Law, and made a Part thereof. N *'v^ 

And now I come to thole Leges Script a, Lege^ • 
or Ads of Parliament, which were made Script*, 
fince or within the Time of Memory* Jy™[ 
viz. Since the Beginning of the Reign of s# 
Ricbatd I. and thofe I (hall divide into Two 
General Heads, Thofe we ufually call 
the Old Statutes, and thofe we ufually call 
the New or later Statutes: And becaufe I 
'Would prefix fome certain Time or Boun- 
dary between them, I fhall call thbfe the 
Old Statutes which end with the Reign of oi<» Sta- 
King Edward 2. and thofe I (hall call the tutes. 
New or later Statutes which begin with the 
Reign of King Edward 3. and fo are de- 
rived through a Succeffion of Kings and 
Queens down to this Day, by a continued 
and orderly Series. 

Touching thefe later Sort I {hall, fay no- Later sta- 
thing, for they all keep an orderly and re- tutcs. 
gular Series of Time, and are extant upon 
Record, either in the Parliament Rolls, or 
in the Statute Rolls of King Edward 3. 
and thofe Kings that follow : For except- 
ing fome few Years in the Beginning of 
K Edward 3. /. e. 2, 3, 7, 8 & 9 Edw. 3. all 
the Parliament Rolls that ever were fine* 
that Time have been preferred, and are ex- 
tant and, for the moft Part, the Petitions 
upon which the A&s were dratvn up, or 
tne very A&s themfelves. 

Now therefore touching the elder Aflsowsra- 
of Parliament, vru Thofe that were made turcs ^ 
between the Firft Year of the Reign of J e Y Tl J? e 
K.ftVWr.andthelaft Yearof KJ&fawn/a. *' * 
B 4 we 
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Chap. x. we have little extant in any authentical 
Ky0> ^ Hiftory $ and nothing in anjr authentical 
X.Rid.i. Record touching A&s made in the Time 
' of K. Rick I. unlefs we take in thofe Confti- 
tutions and Aflizes mentioned by Hoveden 
as aforefaid. 

Neither is there any great Evidence, 
Y ^ what Ails of Parliament pafs'd in the Time 
of King j oh ^ thQ , dou ^ tkfs many there 

were both in his Time, and ill the Time of 
K. Kick i. But there is no Record extant o£ 
them, and the Englifb Hiftories of thofe 
Times give us but little Account of thofe 
Laws 5 only Matthew Paris gives us an Hi- 
ftorical Account of the Magna Charta, and 
His two Chart a de Forefta 9 granted by King John at 
Charters. Running Mead the 15th of June, in the Se* 
venteenth Year of his Reign. 

And it feems, that the Copceflion of thefe 
Granted in Charters was in a Parliamentary Way*, you. 
aPariu- niay fee the Tranfcripts of both Charters 
mmxy ver i, at ' m { n Mat. Paris, and in the Red Book 
dy * of the Exchequer. There were feven Pair of 
thefe Charters fent to fome of the Great 
Monafteries under the Seal of King John, one 
Part whereof fent to the Abhy of 7ewkefhury 
J have feen under the Seal of that King $ the 
Subftance thereof differs fomething from 
the Magna Charta, and Charta de Forefta, gran- 
ted by King Henry 3. but not very much, as 
may appear by comparing them. 

But tho* thefe Charters of King John feem 
tp have been pafled in a kind of Parliament, 
yet it was in a Time of great Confufion be* 
twecn that King and his Nobles* and there- 
fore 
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fore they obtained not a full Settlement till J^^; 
the Time of King Henry 3. when the Sub- 
dftance of them was enatted by a full and 
folemn Parliament. 

' I therefore come down to the Times of 
thofe fucceeding Kings, Henry 3. Edw. 1. 
and Edw. 2. and the Statutes made in the 
Times of thofe Kings, I call the Old Sta- ow sra. 
lutes % partly becaufe many of them were tutcs. 
made but in Affirmance of the Common 
Law * and partly becaufe the reft of them, 
that made* a Change in the Common Law, 
are yet fo ancient, that they now feem to 
have been as it were a Part of the Cbmmon 
Law, efpecially conlidering the many Ex- 
pofitions that have been made of them in 
the feveral Succeflions of Times, whereby 
as they became the great Subject of Judicial 
Resolutions and Decilions * fo thofe Expo- 
fitions and Decifions, together alfo with 
thofe old Statutes themfelves, are as it were 
incorporated into the very Common Law, 
and become a Part of it. 

In the Times of thofe three Kings laft 
mentioned, as likewife in the Times of their 
PredecelTors , there were doubtlefs many 
more Adts of Parliament made than are 
now extant of Record , or otherwife , 
which might be a Means of the Change of 
the Common Law in the Times of thofe 
Kings from what it was before, tho' all the 
Records or Memorials of thofe A&s of Par- 
liament introducing luch a Change, are 
not at this Day extant : But of thofe that 
are extant, I fhall give you a brief Account, 
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not intending a large or accurate Treatife 

^s*^ touching that Matter. 

X.H.$. The Reign of Henrys, was a trouble- 
fomeTime, in refpedt of the Differences be- 
tween him and his Barons, which were not 
compofed till his 51ft Year, after the Battle 
of Evefbam. In his Time there were many 
Parliaments, but we have only one Sum- 
mons of Parliament extant of Record in his 
Reign, viz. 49 Henry 3. and we have but 
few of thofe many Afts of Parliament that 
pa!Ted in his Time, viz. The great Charter, 
and Charta de Forefia^ in the Ninth Year 
of his Reign, which were doubtlefs pafs'd 
in Parliament the Statute of Merton, in the 
20th Year of his Reign \ the Statute of 
Marlbridge^ in the 52d Year and the Diflum 
five Ediftum de Kenelworth, about the fame 
Time 5 and fbme few other old Adis. 

X. E. 1. In the Time of K. Edw. 1. there are many 
more A£ts of Parliament extant than in the 
Time of K. Henry 3. Yet doubtlefs, in this 
King's Time, there were many more Stat 
tutes made than are now extant : Thofe that 
are now extant, are commonly bound to* 
gether in the old Book of Magna Charta. 
By thofe Statutes , great Alterations and 
Amendments were made in the Common 
Law; and by thofe that are now extant, 
we may reafonably guefs, that there were 
confiderable Alterations and Amendments 
made by thofe that are not extant, which 
poflibly may be the real, tho' fudden Means 
qf the great Advance and Alteration of the 
Laws of England in -this King's Reign j over 

what 
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what they were in the Time of hisPrede- CHAP - «• 
• ceflbrs. v/ ^ >J 
The firft Summons of Parliament that I 
remember extant of Record in this King's 
Time, is 23 Edw. 1. tho'doubtlefs there were 
many more before this, the Records where- 
of are either loft or miflaid: For many Par- 
liaments were held by this King before that 
Time, and many of the A&s pafs'd in thofe 
Parliaments are ftill extant 5 as, the Statutes 
of WefiminftcT 1. in the 3d of Edw. 1. The 
Statutes ofGlouceflcr, 6 Edw. 1. The Statu tes 
of Wcjlmtnfter 2. and of Wjnton % 13 Edw. 1. 
The Statutes of Wcftmmftcr 3. and of Quo 
Warranto , 18 Edw. 1. And divers others in 
other Years, which I fliall have Occafion 
to mention hereafter. 

In the Time of K. Edw. 2. many Parlia- ^ E 
xnents were held, and many Laws were en- ' ^ 
kGted ^ but we have few Ads of Parliament 
of his Reign extant, efpecially of Record. 

And now, becaufe I intend to give fome 
fhort Account of fome general Obferva- 
tions touching Parliaments, and of A&s of 
Parliament pafs'd in the Times of thofe 
three Princes, viz. Henry 3. Edw. 1. and 
Edw. 2. becaule they are of greateft An- 
tiquity, and therefore the Circumftances 
that attended them moft liable to be worn 
out ^y Procefs of Time, I will here men- 
tion I0me Particulars relating to them to 
prefer^ their Memory, and which may alfo 
be ufeful to be known in relation to other 
Things. 



We 



Digitized by 



Parlia- 
mentary 



12 €|)e H>fflfl# of t&e 

chap. i. We are therefore to know, That there are 
thefe feveral Kinds of Records of Things 
done in Parliament, or efpecially relating 
Records, thereto, viz. i. The Summons to Parlia- 
ment. 2. The Rolls of Parliament. 3. Bun- 
dles, of Petitions in Parliament. 4. The 
Statutes, or A&s of Parliament themfelves. 
And, 5. The Brevia de Parliament 0, which 
for the moft part were fuch as iflued for the 
Wages of Knights and Burgeffes j but with 
thele I (hall not meddle, 

Summons f/r/?, as to the Summons to Parliament. 
10 p*riia- Thefe Summons to Parliament are not all 
mnt - entred of Record in the Times of Henry 3. 
and Edw.i. none being extant of Record 
in the Time of Hen. 3. but that of 49 Hen.*$. 
and non£ in the Time of Edw.i. till the 
2^' Edw. 1. But after that Year, they are 
for the moft part extant of Record, viz. In 
Dorfo Clam liotulorwn, in the Backfide of the 
Clofe Rolls. 

Roils of Secondly, As to the Rolls of Parliamen% 
jviia- fo\z. The Entry of the feveral Petitions, 
mtm - Anfwers and Tranfaftions in Parliament. 
Thofe are generally and fucceiFively extant 
of Record in the Tower, from '4 Edw. 3. 
downward till the End of the Reign of 
Edw. 4. Excepting only thofe Parliaments 
that intervened between the ift and the 
4th, and between the 6th and the nth, of 
Mdw.z. 

^ ny But of thofe Rolls in the Times of Hen. 3. 
toft, &c and Edw. 1. and Edw. 2. many are loft and 
few extant * alfo, of the Time of Henry 3. 
1 I have 
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I have not feen any Parliament Roll* and C ** AP - «• 
all that I ever faw of the Time of Edw. i. 
was one Roll of Parliament in the Receipt 
of the Exchequer of i% Edw. i. and thofe 
Proceedings and Remembrances which are 
in the Liber placitor' Parliament! in the % ower, 
beginning, as I remember, with the 20th 
Year of Edw. 1. and ending with the Par- 
liament of Carlifle, y$ Edw* 1. and not con- 
tinued between thofe Years with any con- 
ftant Series * but including fome Remem- 
brances of fome Parliaments in the Time of 
Edw. 1. and others in the Time of Edw. 2. 

In the Time of Edw. 2. befides the Ro- 
tulits Ordinationum, of the Lords Ordoners, 
about 7 Edw. 2. we have little more than 
the Parliament Rolls of 7 & SEdw. 2. and 
what others are interfperfed in the Parlia- 
ment Book of Edw. 1. above mentioned, and, 
as I remember, fome Ihort Remembran- 
ces of Things done in Parliament in the 
19 Edw. 3. 

b'trdly, As to the Bundles of Petitions in R UI1 di?s of 
Parliament. , They were for the moft part Petitions. 
Petitions of private Perfons, and are com- 
monly endorfed with Remiifions to the feve- 
ral Courts where they were properly deter- 
minable. There are many of thofe Bundles 
of Petitions, fome in the Times of Edw. 1 . 
and Edw. 2. and more in the Times of 
Edw. 3. and the Kings that fucceeded him. 

Fourthly, The Statutes, or Adts of Parlia- Atf?, or 
ment themfelves. Thefe feem, as if in the, scutes. 
Time of Edw. 1. they were drawn up into 
the Form of a Law in the firft Inftance, and 

fo 
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fo aflented to by bpth Houfes, and the 
^^v^ King, as may appear by the very Obferva- 
tion of the Contexture and Fabrick ,of the 
Statutes of thofe Times. But from near the 
Maimerof Beginning of the Heign of Eivh 3. till 
•nciauJy 7 CJ T hear ^ e End dtHen. 6. they were not 
in the firftlnftance drawn up in the Form 
of Ads of Parliament * but the Petition and 
the Anfwer were entred in the Parliament 
Rolls, and out of both, by Advice of the 
Judges, and others of the King's Council, 
the Aft was drawn up conformable to the 
Petition and Anfwer, and the A€t itfelf 
for the molt part entred in a Roll, . called, 
The Statute Roll, and the Tenor thereof affix- 
ed to Proclamation Writs, dire&ed to the 
feveral Sheriffs to proclaim it as a Law in 
their refpeftive Counties. 
And of But becaufe fometimes Difficulties and 
later Troubles arofe, by this extra&ing of the Sta- 
Times. tute out 0 f petition and Anfwer; about 
the latter End of Hen. 6. and Beginning of 
Edward 4. they took a Courfe to reduce 
'em, even in the firft Inftance, into the 
full and compleat Form of A&s of Parlia* 
ment, which was profecuted (or Entred ) 
commonty in this Form : Item qutdam Peti- 
tio exhibit a fuit in hoc Parliament oformam alius 
in fe continens, &c. and abating that Stile, 
the Method ftill continues much the fame, 
namely* That the entire Ad is drawn up 
in Form, and fo comes to the King for his 
Affent. 

The ancient Method of pafling Afts of 
Parliament being thus declared, I (hall now 
2 give 
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give an Account touching thofe AQtfof Par* chap. i. 
liament that are at this Day extant of the 
Times of Hevry 3. Edw. a. and Edw. 2. and exunr* 
they are of two Sorts, viz. Some of them Two Sort*; 
are extant of Record others are extant in 
ancient Books and Memorials, but none of 
Record, And thofe which are extant of Re- 1# of 
cord, are either Recorded in the proper and cord, 
natural Roll, viz. the Statute RoU\ or they 
are entred in fome other Roll, efpecially in 
the Clofe Rolls and Patent Rolls, or in both. 
Thofe that are extant, but not of Record, . 
are fiich as tho' they have no Record ex- 
tant of them, but poflibljr the feme is loft* 
yet they are preferved in ancient Books 
and Monuments, and in all Times have had 
the Reputation and Authority of A&s of 
Parliament. 

For an ASt of Parliament made within 
Time of Memory, lofes not its being fo, 
becaufe not exjant of Record, efpecially 
if it be a general A& of Parliament. For 
of general Afts of Parliament, the Courts 
of Common Law are to take Notice with- 
out pleading of them * and fuch A&s (hall 
never be put to berried by the Record, up- 
on an Iffue of Nul tiel Record, but it ihall be 2. Not of 
tried by the Court, who, if there be any Rccord « 
Difficulty or Uncertainty touching it or the 
right Pleading of it, are to ufe for their 
Information ancient Copies , Tranferipts , 
Books, Pleadings and Memorials to inform 
themfelves, but not to admit the fame to 
be put in IlTue by a Plea of Nul tiel Record. 

For, 
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chap. x. For, as lhall be {hewn hereafter, there are 
^^V^ very many old Statutes which are admitted 
and obtain as fuch, tho* there be no Re- 
cord at this Day extant thereof, nor yet any 
other written Evidence of the fame, but 
what is in a manner only Traditional, as 
namely, Ancient and Modern Books of 
Pleadings, and the common received Opi- 
nion and Reputation, and the Approbation 
of the Judges Learned in the Laws: tor the 
Judges and Courts of Juftice are, ex Officio, 
(bound) to take Notice of publick Afts of 
Parliament, and whether they are truly 
pleaded or not, and therefore they are the 
Triers of them. But it is otherwife of pri- 
vate Ads of Parliament, for they may be 
put in Iflue, and tried by the Record upon 
Nul tiel Record pleaded, unlefs they are pro- 
duced exemplified , as was done in the 
Prince's Cafe in my Lord Coke's 8th Rep. and 
therefore the Averment of Nul tiel Record 
was refufed in that Cafe. 
The firft The old Statutes or A<3s of Parliament 
Suture that are of Record, as is before laid, are en- 
RolL tred either upon the proper Statute Roll, 
or Ibme other Roll in Chancery. 

The firft Statute Roll which we have, is 
in the Tower, and begins with Magna Chart a, 
and ends with Edw. 3. and is called Mag- 
tius Rotulus Statutor. There are five other 
Statute Rolls in that Office, of the Times 
of Richard 2. Henry 4. Hen. 5. Hen* 6. and 
Edw. 4. 

Ancient I {hall now give a Scheme of thofe 

£d° f * ncicnt Statutes °* the Times of Henry 3. 

Edw. 
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Bdw. i. and fi/w. 2. that are recorded in MAp i« 
the firft of thofe Rolls or elfcwhere, to the s ^ rN ^ 
beft of my Remembrance, and according 
to thofe Memorials I have long had by 
toe, viz. 

Magna Chart a. MagnoRot. Stat, membr. 40; 
& Rot. Cart or. 28 E. 1 membr. 16. 

Cbarta de For eft a. Mag. Rot. Stat, membr. 19. • 
&Rot. Cartar. 28 E. 1. membr. 26. 

Stat, de Glome ftre. Mag. Rot. Stat, membs/fl. 

Weftm. 2. Rot. Mag. Stat, membr. 47. 

Weftm. 3. Rot. Claufo, 18 £. 1. membr. 6. * 

JVinton. Rot. Mag. Stat. memt. 41. J?*/. 
ClaufO) 8 £. 3. fiwif£. 6. Dor/o. Pars. 2. Rot. 
Qaujbj 5 R. 2. membr. 13. Rot. Paten. 25 E. 1. 
membr. 13. 

/)* Mercatoribus. Mag. Rot. Stat, membr. 47. 
In Dor/o. 

De Religiofis. Mag. Rot. Stat, membr. 47. 
Artiatk Cleri. Mag. Rot. Stat, membr. 34. 
Dor/a 2 Pars. Pat. E.1.2. membr. 34. 2. Pars. 
Pat. 2 E. 3, membr. 15. 



membr. 41 • 
Ftnibus levatis. Mag. Rot. Stat, membr. 37. 
' De defenfione Juris liberi Parliam. Lib. Pari. 
E. i.fo. 32. 

Stat. Eborum. Mag. Rot. Stat, membr. 32. 

D t e conjunftis infeofatis. Mag. Rot. Stat. 
membr.74.. 

t>e Efcaetoribus. Mag. Rot. Stat, membr. 3?. 
Dor/o , & Rot. Chuf. 2$ £ 1. membr. 14. 
Dor/a. 
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Chap. i. , Stat, de Lincolne. Mag. Rat. Stat. membr; 
^"^^ Stat, de Prifcis. Rot. Mag. Stat, membr. 33.. 

In Schedula de UbertatibUs perquirexdis,vel Rot. 

Clauf 27 E. 1. membr. 24. 

• Stat, de Atton Burnel. Rot. Mag. Stat. 

membr. 46. Vorfo, & Rot. Clauf. 11. E. I. 

membr. 2. 

J ur amentum Vice comit . Rot. Mag. Stat, 
membr. 3^.>Dorfo, £s? Rot. Clauf. 5 E. 2. 
* membr. 23. 
. jirticuli Stat. Glouceftri*. Rot* Clauf. 2 E. 2, 
Pars. 2. membr. 8. 

De Piftoribm Braciatoribus. 2 Pars; Clauf 
vel Pat. 2 R. 2. membr. 29. 

De afportatis Religtofor. Mag. RoU Stat, 
membr. 33. 

Weftm. 4. De Vicecomitibus & Viridi c£ta. 
Rrt. Mag. Stat, membr. 33. InDorfo. 

Confirmationes Chartarum. Mag. Rot. Stat, 
membr. 28. 

De lerris Templariorum. Mag. Rot. Stat, 
membr. 3 1. in Dorfo, & Clauf 17 E. 2. membr. 4. 

Liter a patens fuper prifis bonorum Cleri. Rot. 
Mag. Stat, membr. 33. In Dorfo. 

De Forma mittendi extr alias ad Scaccar. Rot. 
Mag. Stat. membr. 36. & membr. 30. InDorfo. 

Statutum de Scaccar. Mag. Rot. Stat. 

Statutum de Rutland. Rot. Clauf. 12 E. 1. 

Or din at to For eft de. Mag. Rot. Stat, membr. 30, 
& Rot. Clauf. j, j E. 2. Pars 2. membr. 3* 

According to a ftridt Inquiry made alxmt 
30 Years fince, thefe were all the old Sta- 
tutes of the Times of Hen. 3. Edw. 1. and 
Edw. 2. that were then to be found of Re- 
cord j 



Digitized by 



Common tatO Of England. 1 9 

cord 5 what other Statutes have been found chap. i. 
fince, I know not. s^-V^ 

The Ordinance called Butler's, for the Butler's 
Heir to punilh Wafte in the Life of the An- Ordinance, 
ceftor, tho' it be of Record in the Parlia- 
ment Book of Edw. i. yet it never was a 
Statute, nor never fo received, but only 
fome Conftitution of the Kings Council or 
Lords in Parliament, and which never ob- 4 
tain'd the Strength or Force of an Aft of 
Parliament. 

Now thofe Statutes that enfue, tho* moft Ancient 
of 'em are unqueftionable A£ts of Parlia- starotesnot 
raent, yet are not of Record that I know of Record, 
of, but only their Memorials preferved in 
ancient Printed and Manufcript Books of 
Statutes-, yet they are at this Day for the 
moft part generally accepted and taken as 
A&s of Parliament, tho* fbroe of 'em are 
now antiquated and of little JJfe, viz. 

The Statutes of Merton, Marlbridge , 
Weftm* i. Exflanatio St ami Gloucrjlrti, De 
Champertio, De vifu Frankplegti, De pane & 
Cervifia, Articuli Inquifitionts . fuper Stat. de 
TVintonXircumfpefte agatis> De diftrift'tone Scac- 
carii 7 DeConJpirationibuSj Devocatis ad War- 
rant. Statut. de Carliol, De Prerogativa Regis, 
De modo faciendi Homag. De Wardis & Relet- 
vis Dies Communes in Banco. Stat, de Bigamis, 
Dies Communes in Banco in cafu confimili. Stat. 
HibcrnU, De quo Warranto, De Effoin calump* 
n 't and. Judicium collifirigii, De Frangentibus 
Frifonar*. De malef after ibus in Parcis, De Con^ 
fultationibus, De OJficioCoronatbris, DcProteftio* 
C 2 nibu! y 
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chap. x. mbits, Sententia lata [uper Chart as, Modus le« 
SKr >~ / vandi f ines. Statut. de Gavelet, DcMjlittyus, 
De Vafio, De anno BijfextiTi, De appellatis, De 
Estenta Ma^erii, Compofitio Metifearum vel 
Computatio Menfarum. Stat, de g>y o War- 
ranto, Ordinatio de Inquifitionibus, Ordinatio de 
forefta, De admenfura Zerre, De dimijfwne 
Denarior., Statut. de Quo Warranto novum, Nt 
Re ft or profternat arbor es in Ccemeterio, Cqnfue- 
tudines&AQifa de forefta, Compofitio de Ponjf- 
ribus, Deiallagio, DevifuTerrj&fervitioRf- 
gis, Compofitio ulnarum &? particarum, De Terris 
amortizandis, Diftum de Kenelwrtb> S?p. 

From whence we may colleft thefe Two 
Obfervations, viz. 

Fir/1, That altho' the Record itfelf be 
not extant, yet general Statutes made within 
" Time of Memory, naively, finpe i Rkkardi 
Primi, do not lofe their Strength, if any au- 
thentical Memorials thereof are ij^Bpoks, 
and feconded with a general feceiv'd Tra- 
dition attefting and approving the f^me. 

Secondly, That many Records, even of 
S a Si? S Ads rf Parliament, have in long Proofs 
went loft." of Time been loft, and poflibly the Things 
themfelves forgotten at this Day, which yet 
in or near the Times wherein they were 
made, might caufe many of thofe authori- 
tative Alterations in fome Thing? touching 
the Proceedings and Decifions in Lay : 
The Original Caufe of which Change being 
otherwise at thi* Day hid and unknown to 

us j 
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us and indeed, Hiftories (and Annals) give Chap, u 
us an Account of the Suffrages of many Par- ^^V^ 
liaments, whereof we at this Time have 
none, or few Footfteps extant in Records 
or Atts of Parliament, The Inftance of the 
great Parliament at Oxford, about 40th of 
ttenrj 3. way, among many others of like 
Nature, be a concurrent Evidence of this: 
For tho' we have Mention made in our 
Hiftories of many Conftitutions made in 
the (aid Parliament at Oxford, and which 
occafioned much Trouble in the Kingdom, 
yet we have no Monuments of Record 
concerning that Parliament, or what thofe 
Conftitutions were. 

And thus much {hall ferve touching thofe 
Old Statutes otLtges Script*, or A&s of Par- 
liament made in the Times of thofe three 
Kings. Henry 3. Edw. 1. and Edw. 2. Thofe 
that follow in the Times of Edw. 3. and 
the fucceeding Kings, are drawn down in 
a continued Series 0? Time,, and are extant 
of Record in the Parliament Rolls, and in 
the Statute Rolls, without any remarkable 
Omiffion, and therefore I mall fay no- 
thing of them. 
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CHAP. II. 

Concerning the Lex non Scripta, i. e. 
The Common or Municipal Laws of this 
Kingdom* 

Chap. 2. yN the former Chapter, I have given you 
^c^ m X a fliort Account of that Part of the 
mon Laws of England which is called Lex Scripta, 
coniifisof namely, Statutes or A&s of Parliament, 
which in their original Formation are re- 
duced into Writing, and are fo preferv'd in 
their Original Form, and in the fame Stile 
and Words wherein they were firft made ; 
I now come to that Part of our Laws called, 
Lex non Scripta, under which I include not 
General only General Cuftoms, or the Common 
Cuftoms, L aw properly fo called , but even thofe 
And par- mof e particular Laws and Cuftoms applica* 
ricuiar. ble to certain Courts and Perfons, whereof 
more hereafter. 
And when I call thofe Parts of our Laws 

"Written ii ^ e & eS n0fl * &° n0t mea n flS if all 

BooksVc. t ^ 10 ^ e Laws were only Oral, or communi- 
3 cated from the former Ages to the later, 
merely by Word, For all thofe Laws have 
their feveral Monuments in Writing, where- 
by they are transferr'd from one Age to ano- 
ther, and without tfhicli they would fbon 
lofe all kind of Certainty : For as the Civil 
and Canon Laws have their Refponfa Pru- 

dentum. 
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dentum Confilia & Decifwnes, i. e. their Ca- Chap - 2 - 



nons, Decrees, and Decretal Determinations S - X * N *' 
extant in Writing-, fo thofe Laws of Eng- % 
land which are not comprized under the 
Title of A£ts of Parliament, are for the moll 
part extant in Records of Pleas, Proceedings- 
and Judgments, in Books of Reports, and 
Judicial Decilions, in Tra&ates of Learned 
Men's Arguments and Opinions, preferved 
from ancient Times , and ftill extant in 
Writing. 

•But I therefore ftile thofe Parts of the Hath its 
Law, Leges non Script*, becaufe their Au- Forcc l y 
thoritative and Original Iuftitutions are not ufk&c# 
fet down in Writing in that Manner, or 
with that Authority that A&s of Parliament 
are* but they are grown intoljfe, and have 
acquired their binding Power and the Force 
of Laws by a long and immemorial Ufage, 
and by the Strength of Cuftom and Recep- 
tion in this Kingdom. The Matters indeed, 
and the Subftance of thofe Laws, are in 
Writing, but the formal and obliging Force 
and Power of them grows by long Cuftom 
and Ufe, as will fully appear in the enfuing 



¥o0 the Municipal Laws of this King- 
dom, which I thus call Leges non Script* , are 
of a vaft Extant, and indeed include in their 
Generality ail thofe feveral Laws which are 
allowed, as the Rule and Dire&ion of Ju- 
ftice and Judicial Proceedings, and which 
are applicable to all thofe various Subjcdts, 
about which Tuftice is converfant. I (hall, 
fqr more Order, and the better to guide 
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chap. 2. my Reader, diftinguifti them into Two 



Firji 9 The Common Law, as it is taken 
in its proper and ufual Acceptation. 

Secondly, Thofe particular Laws appli- 
cable to particular Subje&s, Matters or 
Courts. 

i. Common i- Touching the former; viz. The Corn- 
Law its mon Law in its ufual and proper Accepta- 
txtenr. t j 0n# TJ)i s ^ that Law by which Proceed- 
ings and Determinations in the King's Or- 
. dinary Courts oi Juftice are direded and 
guided. This dire&s the Courfe of Difcents 
of Lands, and the Kinds * the Natures, and 
the Extents ajid Qualifications of Eftates* 
thejrein alfo the Manner, Forms, Ceremo- 
nies and Solemnities of transferring Ellates 
from one to another : The Rules of Settling, 
Acquiring, and Transferring of Properties * 
The Forms, Solemnities and Obligation of 
Contra&s-, The Rules and Directions for 
the Exposition of Wills, Deeds and Ads of 
' Parliament. The Procefs, Proceedings, 
Judgments and Executions of the King's 
Ordinary Courts of Juftice* The Limits, 
Bounds and Extents of Courts , and their 
Jurifdidtions. The feveral Kinds of Temporal 
Offences, and Punifliments at Common 
Law ; and the Manner of the Application 
of the feveral Kinds of Punifliments, and 
infinite more Particulars which extend them- 
felves as large as the many Exigencies in the 




Is of Two 
Kinds. 
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Kftribution of the King's Ordinary Juftice c *£jj 
requires. vOTV 

And befides thefe more common and ordi- 
nary Matters to which the Common Law 
extends, it likewife includes the Laws ap- 
plicable to divers Matters of very great 
Moment 5 and tho* by Reafon of that Ap- 
plication, the £aid Common Law aflumes 
divers Denominations, yet they are but 
Branches and Parts of it 5 like as the fame its tkno- 
Ocean, tho* it many times receives a difFe- miiutioo* 
rent Name from the Province, Shire, Ifland 
or Country to which it is contiguous, yet 
thefe are but Pajrts of the fame Ocean. 

Thus the Common ^ Law includes, Lex 
Prerogative as 'tis applied with certain Rules 
to that great Bufinefs of the King's Prero- 
gative 5 10 'tis called Lex Foreftt, as it is ap- 
plied under its fpecial and proper Rules to 
the Bufinefs of Forefts \ fo it is called Lex 
Mercatoria, as it is applied under its proper 
Rules to the Bufinefs of Trade and Com- 
merce * and many more Inftances of like 
Nature may be given : Nay, the various 
and particular Cuftoms of Cities, Towns 
and Manors, are thus far Parts of the Com- 
mon Law, as they are applicable to thofe ' 
particular Places, which will appear from 
thefe Obfervatioris, viz. 

Fir/iy The Common Law does determine Its nfca* 
what of thofe Cuftoms are good and rea- on P^ic* 
fonable, and what are unreafonable and j^? 1 " 
void. Secondly , The Common Law gives 
to. thofe Cuftoms, that it adjudges reafbn- 
able, the Force and Efficacy of their Obli- 

gation* 
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chap. 2. gation. TOri^,- The Common Law de~ 
VOT^ termines what is that Continuance of Time 
that is fufficient to make fuch a Cuftom. 
Fourthly j The Common Law does interpofe 
and authoritatively decide the . Expofition, 
Limits and Exteofioaof fuch Cuftoms. 
Not alter- This Common Law, though the Ufage, 
able but by p ra aice and Decifions of the Kings Courts 
statute, Q £ j u g.j ce ma y expound and evidence it, 
and be of great Uie to illuftrate and ex- 
plain it * yet it cannot be authoritatively 
altered or changed but by Aft of Parlia-. 
ment. But of this Common Law, and the 
Reafbn of its Denomination, more at large 
hereafter. 

'tidlar ar ' Now, Secondly, As to thofe particular Laws 
Lauuspiz. I before mentioned, which are applicable 
. to particular Matters, Subje&s or Courts : 
Thefe make up the fecond Branch of the 
Laws of England, which I include under the 
general Term of Leges non Script, and by 
thofe particular Laws I mean the Laws . 
Ecclefiaftical, and the Civil Law, fo far 
forth as they are admitted in certain Courts, 
and certain Matters allow'd to the Decifion 
of thofe Courts, whereof hereafter, 
i. civil. It is true, That thofe Civil and Ecclefiafti- 
a A: Ec f kri " cal Laws are indeed Written Laws \ the 
Civil Law being contain'd in their Pandefts, 
and the Inftitutions of Jufitman^ &c. (their 
Imperial Conftitutions or Codes anfwering 
to our Leges Script*, or Statutes.) And the 
Canon or Ecclefiaftical Laws contain'd for 
the moft part in the Canons and Conftitu- 
tions of Councils and Popes, colle&ed in. 
% their 
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their Decretum Gratiani, and the Decretal Chap - 2 - 
Epiftles of Popes, which make up the Body Kjr>r ^i 
of their Corpus Juris Canonici, together with 
huge Volumes of Councils and Expofitions, 
Decifions, and Tradtates of learned Civi- 
lians and Canonifts, relating to both Laws 5 
fo that it may feen at firft View very im- 
proper to rank thefe under the Branch of 
Leges non Script*, or Unwritten Laws. 

But I have for the following Reafon rang'd ^J^T 
thefe Laws among the Unwritten Laws of J^ smm 
England, viz. becaufe it is moft plain. That Script*. 
neither the Canon Law nor the Civil Law 
have any Obligation as Laws within this 
Kingdom, upon any Account that the Popes 
or Emperors made thofe Laws, Canons, Re- 
fcripts or Determinations, or becaufe Ju- 
ftinian compiled their Corpus Juris Chilis, 
and by his Edi&s oonfirm'd and publifh'd 
the fame as authentical, or becaufe this or 
that Council or Pope made thofe or thefe 
Canons or Degrees, or becaufe Gratian, or 
Gregory j or Boniface, or Clement, did, as much 
as in them lie, authenticate this or that 
Body of Canons or Conftitutions for the 
King of England does not recognize any 
Foreign Authority as fuperior or equal to 
him in this Kingdom, neither do any Laws 
of the Pope or Emperor, as they are fuch, 
bind here : But all the Strength that either 
the Papal or Imperial Laws have obtained 
in this Kingdom, is only becaufe they have 
been receiv'd and admitted either by the 
Confent of Parliament, and fo are Part of 
the Statute Laws of the Kingdom, or elfe 
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Chap. 2. by immemorial Ufage and Cuftom in fome 
particular Cafes and Courts, and ho other- 
wife 1 and therefore fb far as fuch Laws are 
received and allowed of here, fo far they ob- 
tain and no farther and the Authority and 
Force they have here is not founded on, Qf 
derived from themfelves y for fo they bind 
no more with us than our Laws bind ill 
Allowed Rome or Italy. But their A uthority is founded 
by Ufage merely on their being admitted and recei- 
ved by us, which alone gives 'em their Au- 
thoritative EiTence, and qualifies their Obli- 
gation. 

And hence it is, That even in thofe 
Courts where the Ufe of thofe Laws is in- 
dulged according to that Reception which 
has been allowed 'em : If they exceed the 
Bbunds of that Reception, by extending 
themfelves to other Matters thaa has been 
allowed 'em * or if thofe Courts proceed ac- 
cording to that Law, when it is controuled 
by the Common Law of the Kingdom ; 
The Common Law does and may prohibit 
and punifh them 5 and it will not be a fuf- 
tfcient Anfiver, for them to tell the Kingfs 
And con- ■ Courts, that Jufiiniaif or Pope Gregory have 
txoui'd by decreed otherwife. For we are not bound 
the Com. t jj e j r Decrees further, or otherwife than 
* MB w ' as the Kingdom here has, 4s it were tranf* 
pofed the fame into the Common and Mu- 
nicipal Laws of the Realm, either by'Ad- 
miflfion of ? or by Enacting the fame, which 
is that alone which can make 'em of any 
Force in England. T need not give particu- 
lar Inftances herein y the Truth thereof is 

plain 
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plain and evident, and we need go no fur- chap. a. 
ther than the Statutes of 24 H. 8. op. 12. v/ W 
2« //. 8. 19, 20, ai. and the learned Notes 
of «S>Wfff upqn Fltta, and the Records there 
cited * nor ftiall I fpend much Time touch- 
ing the Ufe of thofe Laws in the feveral 
Courts of this Kingdom : But will only 
briefly mention fome few Things concern- 
ing them, 

' There are Thjree Courts of Note, wherein Three 
the Civil, and in one of them 'the Canon or < J nrt V 
Ecclefiaftical Law, has been with certain l c £$ ^ 
Reftri&ions allowed in this Kingdom, viz. commou 
ifi. The Courts Ecclefiaftical, of the Bifliops Law. 
and their derivative Officers, idly. The Ad- 
miralty Court, idly. The Curia Militaris, or 
' Court of the Conftable and Marftial, or 
Perfons commiflion'd to exercife that Jurif- 
di&ion. I ihall touch a little upon each 
of thefe. 

fir/l 9 The Ecclefiaftical Courts, they are *• Ecclefr 
of two Kinds, viz. ift. Such as are derived 
igupediately by the King's Commifiion * x ™" * 
fvich was formerly the Court of High Com- Kinds, 
mifiion 5 which tho', without the help of an 
A# of Parliament, it could not in Matters 
of Ecclefiaftical Cognizance ufe any Tem- 
poral Punifhment or Cenfure, as Fine, Im- 
prifoment, Yet even by the Common 
Law, the Kings o£Bngland y being delivered 
from Papal Ujurpation, might grant a Com- 
nu$oa to hear and determine Ecclefiaftical 
Caufes and Offences; according to the 
King's Ecclefiaftical Laws, as Cawdrys 
Cafe, Cook's 5th Report. 'idly. Such as are 

not 
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Chap. 2. no t derived by any immediate Commiffion 
X - / "V^' from the King * but the Laws of England 
have annexed to certain Offices, Ecclefiafti- 
cal Jurifdi&ion, as incident to fuch Offices : 
Thus every Biihop by his Eledtion and Con* 
firmation, even before Gonfecration, had 
Ecclefiaftical Jurifdiftion annex'd to his Of- 
Quer. fice, as Judex Ordinarius within his Diocefe j 
and diverfe Abbots anciently, and tnoft 
Archdeacons at this Day, by Ufage, have 
had the like Jurifdi&ion within certain 
Limits and Precin&s. 
Their ju- But altho 5 thefe are Judices Ordinarily and 
riftuaioji have Ecclefiaftical Jurifdi&ion annexed -to 
derived their Ecclefiaftical Offices, yet this Jurif- 

CrTvf 6 diaion Ecclefiaftical in Foro Exteriori is de- 
wnva " rived from the Crown of England : For 
there is no External Jurifdidtion, whether 
Ecclefiaftical or Civil, within tnis Realm, 
but what is derived from the Crown: It is 
true, both anciently, and at this Day, ihe 
Procefs of Ecclefiaftical Courts runs iij the 
Name, and iffues under the Seal of the 
Bifhop i and that Pra&ice ftands fo at this 
Day by Virtue of feveral Afts of Parlia- 
ment, too long here to recount. But that 
is no Impediment of their deriving their Ju- 
rifdidtions from the Crown * for till 27 H. 2. 
cap. 24. the Procefs in Counties Palatine 
ran in the Name of the Counts Palatine, 
yet no Man ever doubted, but that the 
Palatine Jurifdi&ions were derived from the 
Crown. 

Touching the Severance of the Bifhop's 
Confiftory from the Sheriff's Court : See 

the 
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the Charter of King Will i. and Mr. Selden's Chap. 2. 
Notes on Eadmerus. 

Now the Matters of Ecclefiaftical Juri£ Ecciefa. 
di&ion are of Two Kinds, Criminal and J°- 
Civil. _ # 3^ 

- The Criminal Proceedings extend to fuch Kinds. 
Crimes, as by the Laws of this Kingdom are 
of Ecclefiaftical Cognizance 5 as Herefy, For- lf J- ^ri- 
mcation, Adultery, and fome others, where- nuna ^ 
in their Proceedings are, Pro Reformation* 
Morum, & pro Salute Antnut \ and the Reafon 
why they have Conuzance of thole and the 
like Offences, and not of others, as Mur- 
ther, Theft, Burglary, &c. is not fo much 
from the Nature of the Offence (for furely 
the one is as much a Sin as the other, and 
therefore, if their Cognizance were of Of- 
fences quatenus peccata contra Deum, it would 
extend to all Sins whatfoever, it being 
againft God's Law). But the true Reafon 
is, becaufe the Law of the Land has indul- 
ged unto that Jurifdi&ion the Conuzance of 
fome Crimes and not of others. 

The Civil Caufes committed to their Cog- 
nizance, wherein the Proceedings are ad In- OyiL 
ftant 'tam Partis, ordinarily are Matters of 
Tythes, Rights of Inftitution and Induc- 
tion to Ecclefiaftical Benefices, Cafes of Ma* 
trimony and Divorces, and Teftamentary 
Caufes, and the Incidents thereunto, as In- 
finuation or Probation of Teftaments, Con- 
troverfies touching the fame, and of Lega- 
cies of Goods and Moneys, &c. 

Althio' de Jure Communi the Cognizance 
of Wills and Teftaments does not belong 

to 
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Chap, a, to the Ecclefiaftical Court, but to the Tern- 
S/ V s - 1 poral or Civil Jurifdi&ion $ yet de Confuetu- 
dine n Anglu ffriinet ad Judices Ecclefidfticos y 
as Linwood himfelf agrees, Exercit. de Tejia- 
mentis, cap. 4. in Gloffa. So that it is the Cii- 
ftora or Law of England that gives the Ex- 
§ZW* te nt . ail d Limits of their external Jurifdio 
tion in Foro Contentwfo. 
They ufe The Rule by which they proceed, is the* 
the Canon Canon Law, but not in its foil Latitude, 
Law# and only fo far as it ftands ilncorreffced, ei- 
. ther by contrary A&s of Parliament, or the 
Common Law and Cuftom of England $ for 
there are divers Canons made in ancient 
Times, and Decretals of the Popes that 
never were admitted here in England, and 
particularly in relation to Tythes 5 many 
Things* bang by our Laws privileg'd front 
Tythes, which by the Canon Law are 
chargeable, (as Timber, Oar, Coals, &c.) 
without a Special Cuftom fubjedting them 
thereunto. 

And civil. ^ Where the Canon Law, or the Stylus CutU> 
is filent, the Gril Law i« taken in as a Di- 
rector, efpecially in Points of Expofitioil 
and Determination, touching Wills and Le- 
gacies. 

But Things that are of Temporal Cogni- 
Kot to zance only, cannot by Charter be delivered 
judge of over to Ecclefiafldcal Jurifdiftion, nor be 
^^T" judged according to the Rules of the Canon 
^ at- or Civil Law, which is aliud Examen, afitf 
not competent to thfe Nature of Things of 
Common Law Cognizance : And therefore, 
Mich. 8 #.4. Rot. 72. mam Rege, when the 
1 Chan- 
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Chancellor of Oxford proceeded according Chap. %. 
to the Rule of the Civil Law in a Cafe of 
Debt, ^ the Judgment was reverfed in B. R m 
wherein the principal Error alEgned was, 
becaufe they nroceeded per Legem Civilem ubi 
quilibet ligeus Domini Regis Regnijui Anglia in 
quibufcunque plant is querelis infra hoc Reg- 
numfaflis fcf emergent thus de Jure traffari debet 
per Communhn Legem Anglix^ and altho' King 
H. 8. 14 Anno Regni fui, granted to the Uni* 
yerfity a liberal Charter to proceed accord- 
ing to the Ufe of the Univerfity, viz. By 
a Courfe much conform'd to the Civil Law; ^ iv , ilc f? 
yet* that Charter had not been fufficient to 
have warranted fiich Proceedings without 
the Help of an Aft of Parliament : And 
therefore in 1 3 Eliz. an A£t patted, where- 
by that Charter was in Effeft ena&ed ; and 
'tis thereby that at this Day they have a 
kind of Civil Law Proceedure, even in 
Matters that are of themfelves of Common 
Law Cognizance, where either of the Pay- 
ties to the Suit are privileged. 

The Coertion or Execution of the Sen- Sentence 
jtence in Ecclefiaftical Courts, is only by caforced - 
Excommunication of the Perfon contuma- 
cious, and upon Signification thereof into 
Chancery, a Writ de Escommunicatio capiendo 
affiles, whereby the Party is imprilbned till 
Obedience yielded to the Sentence. But 
befides this Coertion, the Sentences of the 
Ecclefiaftical Courts touching fbme Mat- 
ters do introduce a real Etleft, without 
any other Execution as a Divorce, a Vinculo 
Matrimonii for the Caufes of Confanguinity, 
D Pre- 
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Chap. 2. Precontract, or Frigidity, do induce a legal 
Diflblution of the Marriage * fo a Sentence 
of Deprivation from an Ecclefiaftical Bene- 
fice, does by Virtue of the very Sentence, 
without any otjier Coertion or Eiecution, 
introduce a, full Determination of the tnte- 
reft of the Perfon deprived. 

And thus much concernirg the Ecclefia- 
ftical Courts, and the Ufe of the Canon and 
Civil Law in them, as they are the Rule 
and Direction of Proceedings therein. 

*Jfy, Tii* Secondly, The fecond fpecial Jurifdi&iort 

iSriE wherein the Civil L ™ is allow y d, at hkft 
tion. iC " as a Director or Rule in fome Cafes, is the 
Admiral Court or Jurifdidtion. This Jurif- 
didtion is derived alfo from the Crown of 
England, either immediately by Com million 
from the King, or mediately, which is feve- 
ral Ways, either by Commilfion from the 
Lord High Admiral, whofe Power and Coi> 
- ftitution is by the King, or by the Char- 
ters granted to particular Corporations bor- 
dering upon the Sea, and by Commilfion 
from them, or by Prefcription, which ne- 
verthelefs in Prefumption of Law is derived 
at firft from the Crown by Charter not 
now extant. 

of Two The Admiral Jurifdidtion is of Two Kinds, 
Kinds. viz, JurifdiftioVohmtaria, which is no other 
but the Power of the Lord High Admiral, 
as the King's General at Sea over his Fleets 5 
or Jurifdiftio Contentiofa, which is that Power 
of Jurifdidtion which the Judge of the Ad- 
miralty has in Foro Conttniio]o\ and . what I 
have to fay is of this later Jurifdidtion. 

The 
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The Jurifdi&ion of the Admiral Court, Chap. 2. 
as to the Matter of it, is confined by the 
Laws of this Realm to Things done upon ^^5!" 
the High Sea only 5 as Depredations and 
Piracies uppn the High Sea * Offences of 
Mafters and Mariners upon the High Sea * 
Maritime Contracts made and to be execu- 
ted upon the High Sea 5 Matters of Prize 
and Reprizai upon the High Sea. But 
touphiflg Contra&s or Things made within 
the Bodies of Englijb Counties, or upon the 
Land beyond the Sea, tbo* the Execution 
thereof be in fome Meafure upon the High 
Sea, as Charter Parties, or Contra&s made 
even upon the High Sea, touching Things 
that are not in their own Nature Maritime, 
as a Bond or Contract for the Payment of 
Money * fo alfo of Damages in Navigable 
Rivers, within the Bodies of Counties, 
Things done upon the Shore at Low- Water, 
Wreck of the Sea, &t. Thefe Things be- 
long not to the Admiral's Jurifdi&ion : A nd 
thus the Common Law, and the Statutes of 
1 3 Rich. 2. cap. if. 15 Rich. 2. cap. 3. confine 
and limit their Jurifdi&ion to Matters Ma- 
ritime, and fuch only as are dope upon the 
High Sea. 

This Court is not bottomed or founded The 
upon the Authority of the Civil Law, but Ground 
hath both its Power and Jurifdiftion by the J*? c Au " 
Law and Cuftom of the Realm, in fuch c orxcy * 
Matters as are proper for its Cognizance j 
and this appears by their Procefs, viz. The 
Arreft of the Perfons of the Defendants, as 
well as by Attachment of their Goods and- 
D 2 like- 
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Chap. 2. likewife by thofe Cuftoms and Laws Mari- 
time, whereby manjr of their Proceedings 
are directed, and which are not in many 
Things conformable to the Rules of toe 
Civil Law * fiich are thofe ancient Laws of 
Oleron, and other Cuftoms introduced by 
the Pradtice of the Sea, and Stile of the 
Court. 

Alfo, The Civil Law is allowed to be the 
Rule of their Proceedings, only fo far as 
the fame is not contradicted by the Statute 
of this Kingdom, or by thofe Maritime 
Laws and Cuftoms, which in fome Points 
have obtain'd in Derogation of the Civil 
Law : But by the Statute 28 Hen. 8. cap. 15. 
all Treafons, Murders, Felonies, done on the 
High Sea, or in any Haven, River, Creek, 
Fort or Place, where the Admirals have, 
or pretend to have Jurifdi&ion, are to be 
determined by the King's Commiffion, as 
if the Offences were done at Land, ac- 
cording to the Courfe of the Common 
Law. 

And thus much {hall ferve touching the 
Court of Admiralty, and the Ufe 6t the 
Civil Law therein. 
3 The Thirdly, The Third Court, wherein the 
Mijjwjr Civil Law has its ufe in this Kingdom> i s 

the Military Court, held before the Confta- 
ble and Marfhal anciently, as the Judiciis 
Ordinarii in this Cafe, or otherwife before 
the King's Commiffloners of that Jurifdic- 
tion, as Judices Dtlegaii. 
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The Matter of their Jurilpiaion is de- c hap. 2. 
clared and limited by the Statutes of 8 R . 2. 
tap. 5. and 13 R. 2. cap. 2. And not only dia^l 
by thofe Statutes, but more by the very 
Common Law is their Jurifdi&on declared 
and limited as follows, viz. 

Ftrft, Negatively : They are not to ined- N«g»- 
dle with any Thing determinable by the livel * 
Common Law: And therefore, inaimuch 
as Matter of Damages, and the Quantity 
and Determination thereof, is of that Conu- 
zance $ the Court of Conftable and Mar* 
ihal cannot, even in fuch Suits as are pro* 
per for their Conuzance, give Damages 
againft the Party convi&cd before than, 
and at moft can only order Reparation in 
Point of Honour, as Mendacium fibs ipfi im- 
poncrt : Neither can they, as to the Point 
of Reparation, in Honour, hold Plea of any 
fuch Words or Things, wherein the Party 
is relievable by the Courts of the Common 
Law. 

Secondly, Affirmatively : Their Jurifdic- Affirms 
tion extends to Matters of Arms and Mat- tivc1 ^ 
ters of War, viz. 

Ftrft, As to Matters of Arms (or He- 
raldry), the Conftable and Marfhal had 
Conuzance thereof, viz. Touching the 
Rights of Coat- Armour, Bearings, Crefts, 
Supporters, Pennons, &c. And alfo touch* 
ing the Rights of Place and Precedence, in 
Cafes where either A&s of Parliament or 
the King's Patent (he being the Fountain 
D 3 of 
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Chap. 2. of Honour) have not already determined 
\^y^ it, for in fuch Cafes they have no Power 

to alter it. Thofe Things were anciently 
office of -allowed to the Conuzance of the Conftable 
!md Mar anc * Marfhal, as having fome Relation to 
ftaJ. **" ' Military Affairs but fo reftrain'd, that 

they were only to determine the Right, 

and give Reparation to the Party injured 

in Point cf Honour, but not to repair him 

in Damages. 

But, Secondly \ As to Matters of War. The 

Conftable and Marfhal had a double Power, 

viz. 

i. A Minifterial Power, as they were 
Two great ordinary Officers, anciently, in 
the King's Army * the Conftable being in 
EfFedt the King's General, and the Marfhal 
was employed in marfhalling the King's 
Army, and keeping the Lift of the Officers 
and Soldiers therein * and his Certificate 
was the Trial of thofe whofe Attendance 
was requifite. Vide Littleton, §. 102. 

Again, 2. The Conftable and Marfhal 
had alfo a Judicial Power, or a Court 
wherein feveral Matters were determina- 
• ble : As i//, Appeals of Death or Murder 
committed beyond the Sea, according to 
the Courfe of the Civil Law. 2diy, The 
Rights of Prifoners taken in War. %dly y The 
Offences and Mifcarriages of Soldiers con- * 
trary to the Laws and Rules of the Ar- 
my ; For always perparatory to an adtual 
War, the Kings of this Realm, by Advice 
of the Conftable, (and Marfhal) were ufed 
to compofe a Book of Rules and Orders for 
2 the 
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the due Order and Difcipline of their Offi- chap. 2. 
cers and Soldiers , together with certain ^"V"^ 
penalties on t]ie Offenders ^ and this was 
called, Martial Law. We have extant in of 
the Black Book of the Admiralty, and elfe- MartkL 
where, feveral Exemplars of fuch Military 
Laws, and efpecially that of the 9th of 
Rich.?., compofed by the King, with the 
Advice of the Duke * of Lancajlcr , and 
others. 

But touching the Bufinefs of Martial 
law, thefe Things are to be obferved, viz. 

Firft, That in Truth and Reality it is not 
a Law, but fbmething indulged rather than 
allowed as a L'*w the Neceflity of Go- 
vernment, Order and Difcipline 111 an Ar- 
my, is that only which can give thole 
Laws a Countenance, <$>iiod enim Nectjfitas 
cogit dejendi. 

Secondly^ This indulged Law was only to 
extend to Members of the Army, or to 
thofe of the oppofite Army, and never was 
fo much indulged as intended to be (execu- 
ted or) exercii fed upon others * for others 
who were not lifted under the Army, had 
no Colour of Reafon to be bound by Mi- 
litary Conftitutions, applicable only to the 
Army, whereof they were not Parts $ but 
they were to be order'd and governed ac- 
cording to the Laws to whicK they were 
fubjedt, though it were a Time of War. . 

Thirdly, That the Exercife of Martial 
Law, whereby any Perfon fhould lofe his 
Life or Member, or Liberty, may not be 
D 4 ( per- 
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chap. 2. permitted in Time of Peace, when the 



receive Juftice, according to the Laws of 
the Land. This is in Subftance declared by 
the Petition of Right, 3 Car. 1. whereby 
fuch Commiffions and Martial Law were 
repealed, and declared to be contrary to 
Law: And accordingly was that famous 
Cafe of Edmond Earl of Kent 5 who being 
taken at Pomfrtt, 1$ Ed. 2. the King and 
divers Lords proceeded to give Sentence 
of Death againft him, as in a kind of Mi- 
litary Court by a Summary Proceedings 
which Judgment was afterwards in 1 Ed. 3. 
revers'd in Parliament : And the Reafon of 
that Reverfal ferving to the Purpofe in 
Hand, I ihall here mfert it as entered in 
the Record, viz. 

%tod cum qutcunq\ homo ligeus Domini Regis 
pro Seditionibus, &c. tempore facts captus Q§ in 
quacunque Curia Domini Kegrs duftus fuerit de 
ejufmodi Seditionibus & aliis Feloniits fill impofi- 
lis per Legem &Confuctudine Regni arreSiari dc~ 
bet& Refponftonem adduci, Et inde per Comma- 
nem Legem, antequam fuerit Morti adjudicancF 
(triari) &c. Unde cum notorium fit fcf mani- 
felium quod totum tempus quo impofitum fuit ei- 
dem Comiti propter Mala £s? Facinora feciffe, ad 
tempus in quo captus fuit & in quo Morti adju- 
dicatus fuit, fuit tempus Pads maxim*, Cum per 
totum tempus prtdiftum & Cancellaria & ali<t 
flac. Cur'u Domini Regis a pert e fuer' in qui bus 
cuilibet Lex fiebatur ficut fieri confuevit, Nec idem 
Dominus Rex unquam tempore illo cum vexilUs 

exphcatis 
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explicatis Equitabat, $§c. And accordingly 

the Judgment was revers'd-, for Martial *^vV 

Law, which is rather indulg'd than allow'd, 

and that only in Cafes of Neceflity, in 

Time of open War, is not permitted in 

Time of Peace, when the ordinary Courts 

of Juftice are open. 

In this Military *Court, Court of Ho- 
nour, or Court Martial, the Civil Law has 
been ufed and ajlowed in fuch Things as 
belong to their JuriOiftion * as the Rule or 
Direction of their Proceedings and Decifions, 
ib far forth as the fame is not controuled by 
the Laws of this Kingdom, and thofe Cuftoms 
and Ufages which have obtiin'd in England, 
which even in Matters of Honour are in 
lome Points derogatory to the Civil Law. 
But this Court has been long difufed upon 
great Reafons. 

And thus I have riven a brief Proipeft of 
thefe Courts and Matters , wherein the 
Canon , and Civil Law has been in fome 
Meafure allowed, as the Rule or Dire&ion 
of Proceedings or Decifions : But although 
in the(e Courts and Matters the Laws of 
England, upon the Reafons and Account be- 
fore exprefled, have admitted the Ufe and 
Rule of the Canon and Civil Law * yet even 
herein alio, the Common Law of England 
has retain'd thokSigna Supcrioritatis> and the Prehemi- 
Preference and Superintendence in relation of 
to thofe Courts: Namely, the Com - . 

J xnon Law* 

iff. As the Laws and Statutes of the f 
Realm have prefcribed to thofe Courts their * ! 

Bounds 
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Bounds and Limits, fo the Courts of Com- 
mon Law have the Superintendency oyer 
thofe Courts, to keep them within the Li- 
mits and Bounds of their feveral Jurifdic- 
tions, and to judge and determine whether 
they have exceeded thofe Bounds, or not h 
and in Cafe they do exceed their Bounds, 
the Courts at Common Law ifliie t^eir 
Prohibitions to reftrain them. , directed 
either to the Judge or Party, or both : And 
alfo, in cafe they exceed their Jurifdi&ion, 
the Officer that executes the Sentence, and 
in fome Cafes the Judge that gives it, are 
puniftiable in the Courts at Common Law $ 
fometimes at the Suit of the King, fome- 
times at the Suit of the Party, and fome- 
times at the Suit of both, according to the 
Variety and Circumftances of the Cafe. 

2dly. The Common Law, and the Judges 
of the Courts of Common Law, have the 
Expofition of fuch Statutes or A£ts of Par- 
liament as concern either the Extent of the 
Jurifdi&ion of thofe Courts (whether Ec- 
clefiaftical, Maritime or Military) or the 
Matters depending before them and there- 
fore, if thofe Courts either refufe to allow 
thefe Adis of Parliament, or expound them 
in any other Senfe than is truly and properly 
the Expofition of them, the Kings Great 
Courts of the Common Law (who next 
under the King and his Parliament have 
the Expofition of thofe Laws) may prohibit 
and controul them. 

And thus much touching thofe Courts 
wherein the Civil and Canon Laws are al- 
lowed 
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lowed as Rules and Dire&ions undar the cha*. 2. 
Reftri&ions above-mentioned : Touching V - / "V N -' 
which, the Sum of the Whole is this; 

Ftrft, That the Jurifdi&ion exercifed in «• 
thofe Courts is derived from the Crown of 
England, and that the laft Devolution is to 
the King, by Way of Appeal. 

Secondly, That although the Canon or 2. 
Civil Law be refpe&ively allowed as the 
Dire&ion or Rule of their Proceedings , 
yet that is not as if either of thofe Laws 
had any original Obligation in England, 
either as they are the Laws of Emperors, 
Popes, or General Councils, but only by 
Virtue of their Admifllon here, which is 
evident for that thofe Canons or Imperial 
Conftitutions which have not been receiv'd 
here do not bind * and alfo, for that by fe- 
' veral contrary Cuftoms and Stiles ufed here 
many of thofe Civil and Canon Laws are 
controuled and derogated. 

thirdly. That although thofe Laws are ■ 3; 
admitted in fome Cafes in thofe Courts, yet 
they are but Leges Jub graviori Lege and the 
Common Laws of this Kingdom have ever 
obtain'd and retain'd the Superintendency 
over them, and thofe Signa Superioritaiis be- 
fore-mentioned, for the Honour of the King 
and the Common Laws of England. 



CHAR 



Digitized by 



Cfic ^>fffa?p of t&e 



CHAP, ui 

Concerning the Common Law of England, 
its Ufe and Excellence^ and the Reafori 
of its Denomination* 

3- T Come now to that other Branch of our 
^ A Laws, the Common Municipal Law of 
this Kingdom, which has the Superinten- 
dency of all thofe other particular Laws 
uled in the before-mentioned Courts, and 
is the common Rule for the Adminiftration 
of common Juftice in this great Kingdom * 
of which it has been always fender, and 
there is great Reafbn for it 5 for^it is not 
only a very juft and excellent Law in it 
felf, but it is Angularly accommodated to 
the Frame of the Englijh Government, and 
to the Difpofition of the Etiglifh Nation , 
and fuch as by a long Experience and Ufe 
is as it were incorporated into their very 
Temperament, and, in a Manner, become 
the Completion and Conftitution of the 
Englijh Commonwealth. ' 

Infomuch , that even as in the natural Body 
the due Temperament and Conftitution does 
by Degrees work out thofe accidental DiA 
eafes which fometimes happen, and do re- 
duce the Body to its juft State and Confti- 
tution fo when at any Time through the 
Errors, Diftempers or Iniquities of Men 'or 

Times, 
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Times, the Peace of the Kingdom, and chap. 3 . 
right Order of Government, have received V - / ~V" N ^ 
Interruption, the Common Law has wafted 
and wrought out thole Diftempers, and re- 
duced the Kingdom to its juft State and 
Temperament, as our prefent (and former) 
Times can eafily witnels. 

This Law is that which aflerts, maintains, 
and, with all imaginable Care, provides 
for the Safety of the King's RbyalPerfon, 
his Crown rod Dignity, and all his juft 
Rights, Revenues, Powers, Prerogatives and 
Government, as the great Foundation (un- 
der God) of the Peace, Happinefs, Honour 
and Juftice, of this Kingdom * and this 
Law isalfo, that which declares and af- 
ferts the Rights and Liberties, and the Pro- 
perties of the Subjeft* and is the juft, 
known, and common Rule of Juftice and 
Right between Man and Man, within this 
Kingdom. 

And from hence it is, that the Wifdom 
of the Kings of England, and their great 
Council, the Honourable Houfe of Parlia- 
ment, have always been jealous and vigilant* 
for the Reformation of what has been at 
any Time found defective in it, and fo to 
remove all fuch Obftacles as might obftruft 
the free Courfe of it, and to fupport, coun- 
tenance and encourage the Ufe of it, as 
the bcft, fafeft and trueft Rule of Juftice in 
all Matters, as well Criminal as CiviL 

I^fhould be too Voluminous to give thofe 
feveral Inftances that occur frequently in 
the Statutes, the Parliament Rolls, and 
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Chap. 3. Parliamentary Petitions, touching this Mat- 
^"V^ ter^ and fliall therefore only mftance in 

fome few Particulars in both Kinds, viz. 

Criminal and Civil : And Firft, in Matters 

Civil. 

x. civil In the Parliament 1 8 Edw. 1 . In a Petition 
Cafes. i n the Lords Houfe, touching Land between 
Hugh Lowther and Adam Edingthorp : The 
Defendant alledges, That if the Title Ihould 
in this Manner be proceeded in, he ihould 
lofe the Benefit of his Warranty 5 and alfo, 
that the Plaintiff, if he hath any Right, 
hath his Remedy at Common Law by Ailize 
of Mortdancefior , and therefore demands 
Judgment, Si dc libero Tenements debeat hie 
fine brevi Refpondere * and the Judgment of 
the.Lords in Parliament thereupon is enteral 
in thefe Words, viz. Et quia aftio de pre* 
ditto tfenemenio petendo & etiam fitum re- 
cuperare, ft quid habere debeat vel pojfit eidetn 
Ad& per Affifam mortis Ant eceff oris competere 
debet nec eft juri conjonum vel baftenus in Curia 
ifta ufitaf quod aliquis fine Lege Communis & 
Brevi de Cancellaria de liber 0 Tenemento fuo 
refpondeat ^maxime in Cafu ubi Breve de Can- 
cellaria Locum habere pofeft, diftum eft praefato 
Ad<e quod fibi perquirat per Breve de Cancella* 
ria, ft fibi viderit Expederire. 

Rot. Pari. 13 R. 2. No. 10. Adam Chaucer 
preferred his Petition to the King and Lords 
in Parliament, againft Sir Robert Knolks, to 
be relieved touching a Mortgage, which he 
fuppofed was fatisfied, and to have Reftitu- 
tion of his Lands. The Defendant appeared, 
and upon the feveral Allegations on both 

Sides, 
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Sides, the Judgment is thus entered, viz. Et chap. 5. 
apres les Raifons Q> les Allegeances de Fun party N " / "V" S ^ 
& de T autre, y fembks a Seigneurs du Parlement 
que le dit Petition ne ejioit Petition du Parlement, 
deins que le mattier en icel comprize dovit eftre 
difcufs per le Commune Ley. Et pur ceo agar J 
fuit que le dit Robert iroit eut fans jour &que 
le dit Adam ne prendroit run per fay fuit icy, 
Tins que il fueroit per le Commune Ley ft il luy 
femhlott ceo faire. Where we may note, the 
Words are Dovjt eflre, and not Poet eftre dif- 
cuff e per le^ ©r. 

Rot. Pari. 50 Ed. 3. No. 4.3. A Judgment 
being given againft the Bifhop of Norwich, 
for the Archdeaconry of Norwich, in the 
Common' Bench, the Bifhop petitioned the 
Lords in Parliament, that the Record might 
be brought into that Houfe, and to be re- 
verfed for Error. Et quoy a luy efloit finale- 
ment Rcfaondu per commonAffent des ils les Jnf 
t ices que fi Error y fufi fi ajcun a fine force per 
le Ley de Angleterre tiel Error fuit voire en 
Parlement immediatement per voy de Error ains 
en Bank le Roy y & en nnlpart ailbors, Mais fi 
le Cafe avenoit que Error fufi fait en Bank le 
Roy adonque ceo [err a amende s en Parlement. 

And let any M an but look over the Rolls 
of Parliament, and the Bundles of Petitions 
in Parliament, of the Times of Ed. x.Ed.i. 
Ed. 3. Hen. 4. H. 5. & H. 6. he will find 
Hundreds of Anfwers of Petitions in Par- 
liament concerning Matters determinable 
at Common Law, endorfed with Anlwers 
to this, ot the like Etfe&j viz Suez vous a le 
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Chap. 3. Commune Ley $ fequatur ad Communem Legem 5 
^fa^ Perqu'trat Breve in Cancellaria ft fibi viderit ex* 
ofPeti- 8 p*dirc\ ne eft Petition du Parlement , Mandetur 
tionsia ifta Petitio in Cancellarium, vel Caneellario, Del 
i^*" Jujticwiis de Banco, vel Tbefaurario &Baro- 
tubus de Scaccarioj and the like. 

And theft were not barely upon the Bene 
placita of the Lords, but were De jure, as 
appears by thofe former Judgments given in 
the Lords Houfe in Parliament; and the 
Reafon is evident $ Firft, Becaufe, if foch a 
Cburfe of extraordinary Proceeding fhould 
be had before the Lords in the firft Inftance, 
the Party fliould lofe the Benefit of his 
Appeal by Writ of Error, according as the 
Law allows 5 and that is the Reafon, why 
even in a Writ of Error, or Petition of Er- 
ror upon a Judgment in any inferior Court, 
it cannot go per Saltum into Parliament, till 
it has pafled the Court of King's-Bencb 5 for 
that the firft Appeal is thither. Secondly, 
Becaufe the Subject would by that Meant 
lofe his Trial per Pares, and confequently 
his Attaint, in cafe of a Miftake in Point 
of IfTue or Damages : To both which he is 
entitled by Law. 

And although fome Petitions of this Na- 
ture have been determined in that Manner, 
yet it has been (generally) when the Excep- 
tion has not been ftarted, or at leait not in- 
filled upon : And One Judgment in Parlia- 
ment, that Cafes of that Nature ought to be 
determined according to the Courfe of the 
Common Law, is of greater Weight than 
many Cales to the contrary, wherein the 

Queftion 
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Queftion was not ftirred : Tea, e?*n tho* 
it fliould be ftirred, and the contrary affirm'd Zc^. 
upon a Debate of the Queftion, becaufe nai Cafes. ' 
greater Weight is to be kid upon the Judg- 
ment of any Court when it is exclufive of 
its Jurifiliftion, than upon a Judgment of 
the lame Court in Affirmance of it. 

Now as to Matters Criminal, whether 
Capital or not, they are determinable by the 
Common Law, and not otherwife ; and in 
Affirmance of that Law, where the Statutes 
of Magna Cbarta, cap. 29. 5 Ed. 3. cap. 9. 
25 Ed. cap. 4. 29 Ed. 3. cap. 3. 27 Ed. 3. 
caf. 17. i>%Ed. 3. cap. 9. ££40 Ed. 3. cap. 3. 
The Effed of which is, That no Maa fhall 
le put out of his Lands or Tenements, or 
le imprifoned by any Suggeftion, unlets 
it be by Indi&ment or Prelentment of law- 
ful Men, or by Procefs at Common Law. 

And by the Statute of 1 Hen. 4. cap. 14. 
it is enacted, That no Appeals be lued in 
Parliament at any Time to come : This 
extends to all Accufetions by particular 
Perfbns, and that not only of Treafbn or 
Felony, but of other Crimes and Misde- 
meanors. It is true , the Petition upon 
which that A€t was drawn up, begins with 
Appeals of Felony and Treafon , but the 
Clofe thereof, as alfo the King's Anfwer, 
refers as well to Mifdemeanors as Matters 
Capital 5 and becaufe this Record will give 
» great Light to this whole Bufinefs, I will 
here fet down the Petition and the Anfwer 
verbatim. Vide Rot. Pari: 1 Hen. 4, No. 144. 

E Item, 
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Chap. 5. Item, Supply oni Its Commens que defore en 
^?V^ avant nul appele de Traifon ne de autre Felon) 
1 He* 4. qttelconq 5 foit accept ou receive en le Parlement 
No. 144. ains en vous autre s Courts de dans voftre Realm 
demsniiers que en vous dits Courts purra eftre 
Terminer come ad ote fait £5? ufe ancienement 



chefcun Perfon qui en temps a venir ferra accufe 
ou impeach en vo/ire Parlement ou en afcuns des 
dos dits Courts per les Seigniors & Commens di 
vo/ire Realm pu<per afcun Perfon S> defence ou 
Rejponfe a fotiWccufcment ou Empeacbment & fur 
I on RefponftxHfma^hRecord Jugement &Tryal 
come de ancienement temps ad eftre fait & ufe per 
les bones Leges de voftre Realm, nient obftant que 
les dits Empeacbments ou Accufements fotent faits 
per lei Seigneurs ou Commens de voftre Relme come 
, que de novel en temps de Ric. nadgarius Roy ad 
eftre fan & ufe a contrar, a tres grand Mifcbief& 
tres grand Maleveys Exemple de voftre Realm. 

Anfwcr. Le Roy voet que de cy en avant toutcs les Ap- 
' peles de cbofes faits deins le Relme foicnt tryez 
& terminez per les bones Leys faits en temps de 
tres noble Progeniteurs de noSre dit Seigneur le 
Roy, Et que touts les Appele s de cbofes faits bori 
du Realm, fotent triez&terminez devant le Con* 
ftable fc? Marfhal de Angleterre, & que nul 
Appele foit fait en Parlement defore en afcun 
temps a venir. 

sm.iH.4. This is the Petition and AnfWer. The 
cap. 14. Statute as drawn up hereupon, is general^ 
and runs thus : Item, Pur plufieurs grands In- 
fonveniencies G> Mifcbeifs que plufieurs fait ont 
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fahttous per colour desplufieursApfeles faits deins chap. 3: 
le Realm avant ces beurs ordain eft& eftablin^ue K * r V Km t 
defore en avant touts Appeks de cbofes faits deins 
le Realm foient tries &t ermines perles bones Leys 
de le Realm faits @ ufes en tempi de tres noble 
Progeniteurs de dit no/Ire Seigneur le Roy \ Et 
que Us les Appeles de cbofes fans bors du Realm 
foient tries" & termines devant le Conftable & 
Marfbalpur les temps efteant \ Et oufter accordes 
tfi & ajjentus que nulls Appeles foient defore faits 
cu purjues en rarlement en nul temps avenir. 

Where we may obferve, That though 
the Petition expreffes (only) Treafon and 
Felony, yet the A£t is general againft all 
Appeals in Parliament and many Times 
the Purview of an Aft is larger than the 
Preamble, or the Petition, and fo 'tis here : 
For the Body of the Aft prohibits all Ap- 
peals in Parliament, and there was Reafbn 
for it: For the Mifchief, viz. Appeals in 
Parliament in the Time of King Ricbard. 2. 
(as in the Petition is fet forth) were not only 
of Treafon and Felony, but of Mifdemea- 
nors alfo, as appears by that great Proceed- 
ing, 1 1 R. 2. againft divers, by the Lords 
Appellants, and confequently it was neceA 
fary to have the Remedy as large as the 
Mifchief. And I do not remember that, 
after this Statute there were any Appeals 
in Parliament, either for Matters Capital 
or Criminal, at the Suit of any Particular 
Perfon or Perfons. 

E 2 It 
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chap. 3. it is true, Impeachments by the Houfe of 
Commons, fent up to the Houfe of Lords, 
m^wd were frequent as well after as before this 
App^s. Statute, and that juftly , and with good 
Reafon* for that neither the A& nor the 
Petition ever intended to reftrain them, but 
only to regulate them, viz. That the Parties 
might be admitted to their Defence to them, 
and as neither the Words of the Ad nor the 
Pradtice of After-times extended to reftrain 
fuch Impeachments as were made by the 
Houfe of Commons, fo neither do thofe 
Impeachments and Appeals agree in theis 
Nature or Reafon * for Appeals were nothiqg 
elfe but Accufations, either of Capital or 
Criminal Mifdemeanors, made in the Lords 
Houfe by particular Perfonsj but an Im- 
peachment is made by the^ Body of the 
Houfe of 'Commons, which is equivalent to 
an lndi&ment pro Qorpore Regni^ and there- 
fore is of another Nature than an Accufction 



Impeachments in Cafes Capital againft Peers 
of the Realm, have been ever tried and 
determined in the Lords Houfe * but Im- 
peachments againft a Commoner have not 
been ufual in the Houfe of Lords, unlefs 
preparatory to a Bill, or to dired an In- 
di&ment in the Couts below : But Im- 
peachments at the Profecutions of the Houfe 
of Commons, for Mifdemeanors as well 
againft a Commoner as any other, have 
ufually' received their Determinations and- 
final Judgments in .the Houfe of Lords 5 
whereof there have been numerous Prece- 
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dents in all Times/ both before and fince CHAP - *• 
thefaidAft. ^ 

And thus much in general touching the 
great Regard that Parliaments and the 
Kingdom have had, and that moft juftly, to 
the Common Law, and the great Care they 
have had to preferve and maintain it, as 
the Common Intereft and Birthright of the 
King and Kingdom. 

I fliall now add fome few Words touching Appdh- 
the Stiles and Appellations of the Common «<>n of the 
Law, and the Reafons of it : 'Tis called p"™*** 
fometimes by Way of Eminence, LexTer* w * 
f <<r, as in the Statute of Magna Chart a, cap. 29. 
where certainly the Common Law is at 
leaft prindpalrjr intended by thofe Words, 
ant per Legem ferr* y as appears by the Ex- 
pofition thereof in feveral fubfequent Sta* 
tutes, and particularly in the Statute 
28 Ed. 3. cap. 3. which is but an Elpolition 
and Declaration of that Statute : Sometimes 
'tis called, Lex Anglu, as in the Statute of 
Merlon 1 cap. . . . Nolanuu Leges Anglix mu- 
tare, &c. Sometimes 'tis called, Lex & Con- 
fuetudo Rcgni, as in all Commiffions of Oyer 
and r miner 9 and in the Statutes of 1 8 Ed. r. 
cap. . . and De quo Warranto, and divers 
otnersj but moft commonly 'tis called, The 
Common Law, or, The Common Law of Eng<* 
land, as in the Statute of Articuli fuper Char* 
tas> cap. 1?. in the Statute 2 5 Ed. 3. cap. 5. 
and infinite more Records and Statutes. 

Now the Reafbn why 'tis call'd *The Com* 
rn<w Law, or what was the Occafion that 
E 3 firft 
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chap. 3. fi r ft g av e that Determination to it, is va» 
v - / "^ rs ^ rioufly afligned, viz. 
The Rca- Firli, Some have thought it to he fo called 
fons by Way of Contradiftin&ion to thofe other 
thereof. £g WS that have obtain'd within this King- 
dom * as, By Way of Contradiftin&ion to 
the Statute Law, thus a Writ of Entry ad 
Communcm Legem, is fb calFd in Contradi- 
ftin&ion to Writs of Entry in Cafu conftmili, 
and Cafu provifo, which are given by Ad of 
Parliament. 2dly, By Way of Contradiftinc- 
tion to particular Cuftomary Laws: Thus 
Difcents at Common Law, Dower at Com- 
mon Law, are inContradiftindtion to fuch 
Dowers and Difcents as are dire&ed by par- 
ticular Cuftoms. And ^dly, In Contradi- 
flindlion to the Civil, Canon, Martial and 
Military Laws, which are in fbme particu- 
lar Cafes and Courts admitted, as the Rule 
of their Proceedings. 

Secondly, Some have conceived, that the 
Reafon of this Appellation was this, viz. In 
the Beginning of the Reign of Edward 1, 
before the Conqueft, commonly called, Ed- 
ward the Confejjor, there were feveral Laws, 
and of feveral Natures, which obtain'd in 
feveral Parts of this Kingdom, viz. The 
Mercian Laws, \n the Counties of Gloucefler, 
IVorcefler, Hereford, Warwick, Oxon, Chejler, 
Salop and Stafford. The Danifh Laws, in the 
Counties of York, Derby, Nottingham, Lei- 
celier, Lincoln, Northampton, Bedford, Bucks, 
Hertford, Ef/ex, Middlefex,Norfolk,Suffolk,Cam- 
hridge and Huntington. The Weft-Saxon Laws^ 
in the Counties of Kfnt % Suffex, Surrey, Berks, 
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Southampton, Wilts, Somerfet, Dorfet, and 
Devon. s-^V^ 

This King, to reduce the Kingdom as well 
under one Law, as it then was under one 
Monarchical Government , extracted out 
of all thofe Provincial Laws, one Law to The Cw- 
' be obferved through the whole Kingdom:/^ 8 
Thus Ranulpbus Ceftrenfis, cited by Sir Henry ljAXWU 
Spelman in his Gbffary, under the Title Lex, 
fays, Ex tubus bis Legibus San ft us Edvardus 
unam Legem — — And the fame in 
totidem verbis, is affirmed in his Hiftory 
of the laft Year of the fame King Edward. 
(Vide ibid, plura de hoc.) But Hoveden car- 
ries up the Common Laws^ or thofe ftiled the 
ConfeflfTs Laws, much further * for he in 
his Hiftory of Henry 2. tell us, <%ubd ijia 
Leges prius invent* & conftitutx erant Tempore 
Edgari, Avi fui, &c. (Vide Hoveden.) And 
poihbly the Grandfather might be the firft 
Colledtor of them into a Body, and after- 
wards Edward - might add to the Compofi- 
tion, and give it the Denomination ot the 
Common Law \ but the Original of it can- 
not in Truth be referred to either, but is 
much more ancient, and is as undifcoverable 
as the Head of Nile : Of -which more at 
large in the following Chapter. 

Thirdly, Others fay, and that moft truly, 
That it is called the Common Law, becaufe 
it is the common Municipal Law or Rule of 
Juftice in this Kingdom : So that Lex Com- 
munis, or Jus Communis, is all one and the 
lame with Lex Patrix, or Jus Patrium; for 
although there are divers particular Laws, 
£ 4 fomc 
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'g- (bmetyCuftom applied to particular Places, 
and fome to particular Caufesj yet that 
Law which is common to the generality of 
all Perfons, Things and Caufes, and has a 
Superintendency over thofe particular Laws 
that are admitted in Relation to particular 
Places or Matters, is Lex Communis Angli<e % 
as the Municipal Laws of other Countries, 
may be, and are fometimes called, 1 be Com- 
mon Law of that Country j as Lex Communis 
Norrica, Lex Communis Burgundies Lex Com- 
munis Lombardiea, &e. So that although all 
the former Reafons have their Share in this 
Appellation, yet the principal Caufe thereof 
feems to be the latter: Arid hence fome of 
the Ancients call'd it Lex Communis, others 
Lex Vatri* and fo they were called in their 
Confirmation by King William i. Whereof 
hereafter. 
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CHAP. IV, 

Touching the Original of the Common haw 
of England. 

THE Kingdom of England being a very chap. 4. 
ancient Kingdom, has had many 
fitudes and Changes (efpecially before the 
coming in of King William i.) under feveral 
either Conquefts or Acoeflions of Foreign 
Nations. For tho* the Britain were, as is 
fuppofed, the moft ancient Inhabitants, yet 
there were mingled with them, or brought 
in upon them, the Romans, the fifts, the 
Saxons , the Danes, and laftly, the Normans j 
and many of thofe Foreigners were as it 
were incorporated together, and made one 
Common People and Nation $ and hence 
* arifes the Difficulty, and indeed Moral Im- The DiflJ- 
poflibility, of giving any fatisfa&ory or fo ffl rf 
much as probable Conje&ure, touching the 
Original of the' I^aws, for the following ongiiuJ. 
Reafons, viz. 

Ftrjt, From the Nature of Laws themlelves 
in general, which being to be accommoda- 
ted to the Conditions, Exigencies and Con- 
veniences of the People, tor or by whom 
they are appointed, as thofe Exigencies 
and Conveniences do infenfibly grow upon 
the People, fo many Times there grows in- 
fenfibly a Variation of Laws, efpecially in 
a long Trad of Timfc ; and hence it is, that 
tjio' fqr the Piirpof? in fome particular Part 
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chap. 4, $f the Common Law of England, we may 
V-/ V N -' eafily fay, That the Common Law, as it as 
now taken, is otherwife than it was in that 
particular Part or Point in the Time of 
Hen. 2. when Glanville wrote, or tfean it was 
in the Time of Hen. 3. when Br aft on wrote, 
yet it is not poflible to aflign the certain 
Time when the Change began ; nor hatfe we 
all the Monuments or Memorials, either of 
A£fcs of Parliament, or of Judicial Refolu- 
tions, which might induce or occafion fuch 
Alterations 5 for we have no authentick 
Records of any A£ts of Parliament before 
9 Hen. 3. and thofe we have of that King's 
Time, are but few. Nor have we any Re- 
ports of Judicial Decifions in any conftant 
Series of Time before the Reign of Edw. 1. 
tho* we have the Plea Rolls of the Times of 
Hen, 3. and King Jobn> in fome remarkable 
Order. So that Ufe and Cuftom, and Ju- 
dicial Decifions and Refolutions, and A&s 
of Parliament, tho' not now extant, might 
introduce fome New Laws, and alter fome 
Old, which we now take to be the very 
Common Law itfelf, tho' the Times and 
precife Periods of fuch Alteration? are not 
explicitely or clearly known : But tho' thofe 
particular Variations and Accelfions have 
happened in the Laws, yet they being only 
partial and fucceffive, we may with juft 
Reafon fay, They are the fame Englifb Laws 
now, that they were 600 Years fince in the 
general. As the Argonauts Ship was the 
fame when it returned Mbme, as it was when 
it went out, tho* in that long Voyage it had 

fuc- 
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fiiccefiive Amendments, and fcarce came Chap. 4. 
back with any of its former Materials 5 and ^V^< 
as Tttius is the fame Man he was 40 Years 
fince, fho' Phyficians tells us, That in a Trad 
of (even Years, the Body has fcarce any of 
the fame Material Subftance it had before. 

Secondly, The 2d Difficulty in the Search 
of the Antiquity of Laws and their Origi- 
nal, is in Relation to that People unto 
whom the Laws are applied, whicn in the 
Cafe of England, will render many Obfer- 
vables, to mew it hard to be traced. For, 

ift y It is an ancient Kingdom, and in fiich 
Caies, tho* the People and Government had 
continued the fame ab Origine fas they lay 
the Cbinefe did, till the late Incurfion of 
the Tartars) without the Mixture of other 
People, or Laws 5 yet it were an impoffi- 
ble Thing to give any certain Account of 
the Original of the Laws of fuch a People, 
unlefs we had as certain Monuments thereof 
as the Jem had of theirs, by the Hand of 
Mofes 9 . and that upon the following Ac- 
counts, viz. 

Ftrft, We have not any clear and certain 
Monuments of the original Foundation of 
the Englifb Kingdom or State, when, and 
by whom, and now it came to be planted. 
That which we have concerning it, is uncer* 
tain and traditional ; and fince we cannot 
Jenow the Original of the planting of this 
Kingdom, we cannot certainly know the 
Original of the Laws thereof, which may 
be well prefiim'd t8 be very near as ancient 
as the Kingdom itfelf. Again, idly, Tho* 



Digitized by 



6o C&e Wow o( tfje 

chap. 4. Tradition might be a competent Difcoverer 
^ v/yv of the Original of a Kingdom or State, I 
' mean Oral Tradition, yet fuch a Tradition 
were incompetent without written Monu- 
ments to derive to us, at fo long a Diftance, 
the original Laws and Confutations of th6 
Kingdom, becaufe they are of a complex 
Nature, and therefore not orally traducible 
to fo great a Diftance of Ages, unlefs we 
had the original or authentick Tranfcript 
of thofe Laws as the People the Jews had 
v • of their Law, or as the Romans had of their 
Laws of the Twelve Tables engraven in 
Brafs. But yet further, %dly 7 It is very evi« 
dent to every Day's Experience, that Laws, 
the further they go from their original In* 
ftitution, grow the Wjger, and the more nu-. 
merous : In the firfe Coalition of a People, 
their Profpeft is not grtat, they provide 
Laws for their prefent Exigence and Con- 
venience : But in Procefs of Time, poflibly 
their firft Laws .are changed, alterea or an- 
tiquated, as fome of the Laws of the Twelve 
Tables among the Romans were : But what- 
soever be done touching their Old Laws, 
there muft of Necefllty be a Provifion of 
New, and other Laws fucceflively anfvvering 
to the Multitude of fucceflive Exigencies and 
• Emergencies, that in a long Traft of Time 
will offer themfelves ^ fo that if a Man could 
?it this Day have the Profpefts of all the 
Laws of the Britains before any Invafion 
upon them, it would ygt be impoflible to 
fay, which of them were New, and which 
were Old, and the feveral Seafons and Pet 
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riods of Time wherein every Law took its chap 4 . 
JUfe and Original, efpecially fince it ap- 
pears, that in thofe elder Times, the Bri- 
tains were not reduced to that civiliz'd In- 
flate, as to keep the Annals and Memorials 
jof their Laws and Government, as the Ro- 
mans and other civiliz'd Farts of the World 
have done. 

It is true, when the Conqueft of a Coun- 
try appears, we can tell when the Laws of 
conquering People came to be given to the 
Conquered. Thus we can tell that in the 
Time of Hen. 2. when the Conqueft of Ire- 
land had obtain'd a good Progrefs, and in 
the Time of K. John, when it was complea- 
ted, the Englifb Laws were fettled in Ireland: 
But if we were upon this inquiry, what 
were the Original of thofe Englijh Laws that 
were thus fettled there * we are ftill under 
the fame Qpeft and Difficulty that we are 
now, viz. What is the Original of the Eng - 
Jijb Laws. For they that begin New Colo- 
nies, Plantations and Conquefts * if they 
fettle New Laws, and which the Places had 
not before, yet for the moft Part (I don't 
lay altogether) they are the Old Laws which 
obtain'd in thofe Countries from whence the 
Conquerors or Planters came. 

Secondly, the 2d Difficulty of the Difco- 
very of the Original of the Englifb Ltfws is 
this, That this Kiegdom has had many and 
great Viciflitudes of People that inhabited 
it, and that in their feverai Times prevail'd 
and obtain'd a great Hand in the Govern- 
ment of this Kingdom, whereby it came to 
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Chap. 4. pafs, that there arofe a great Mixture and 
^V"**-' Variety of Laws : In fome Places the Laws 
of the Saxons y in fbme Places the Laws of the 
Danes , in fome Places the Laws of the ancient 
Brit ains, in fome Places, the Laws of the Mrr* 
dans, and in fbme Places, or among fbme 
People (perhaps) the Laws of the Normans : 
For altho', as I (hall {hew hereafter, the Nor* 
mans never obtain'd this Kingdom by fuch a 
Right of Conqueft, as did or might alter the 
eftablilhed Laws of the Kingdom * yet confi- 
dering that K. Will. 1. brought with him a 
great Multitude of that Nation, and many 
Perfons of great Power and Eminence, which 
were planted generally over this Kingdom, 
efpecially in the Poffeflions- <j£ fiich as had 
oppos'd* his coming in, it muft neeifc be fui> 

Eos'd, that thofe Occurrences might eafify 
ave a great Influence upon the Laws of 
this Kingdom, and fecretly and infenfibly 
introduce MwLaws, Cuftoms and Ufages; 
fo that altho* the Body and Grofs of the Law 
might continue the fame, and fo continue the 
ancient Denomination that it firft had, yet 
it muft needs receive diverfe Acceflions from 
the Laws of thofe People that were thus in- 
termingled with the ancient Britains or Sax* 
ons, as the Rivers of Severn, Thames, Trent, 
i£c. tho' they continue the fame Denomi- 
nation which their firft Stream had, yet 
have the Acceffion of divers other Streams 
added to them in the Tra&s of their Pat 
fage which enlarge and augment them. 
And hence grew thofe feveral Denomina- 
tions of the Saxon , Merician ? ^nd Danijb Laws, 

out 
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out of which (as before is ftiewn) the Con- Chap. 4. 
feflbr extra&ed his Body of the Common V - / "V N ^ 
Law, and therefore among all thole various 
Ingredients and Mixtures of Laws, it is al- 
moft an impoflible Piece of Chymiftry to 
reduce every Cafut Legis to its true Original, 
as to fay, This is a Piece of the Danijb, this 
of the Norman, or this of the Saxon or Britilb 
Law : Neither was it, or indeed is it much 
material, which of thefe is their Original \ 
for 'tis very plain, the Strength and Obli- 
gation, and the formal Mature of a Law, 
is not upon Account that the Danes, or the 
Saxons, or the Normans, brought it in with 
them, but they became Laws, and binding 
in this Kingdom, by Virtue only of their 
being received and approved here. 

Thirdly, A Third Difficulty arifes from 
.thofe accidental Emergences that happened, 
either in the Alteration of Laws, or com- 
municating or conveying of them to this 
Kingdom : For firft, the Subdivifion of the 
Kingdom into fmall Kingdoms under the 
Heptarchy, did moft neceflarily introduce 
a Variation of Laws, becaufe the feveral 
Parts of the Kingdom, wore not under one 
common Standard, and fo it will foon be 
in any Kingdoms that are cantonized, and 
not under one common Method of Difpeu- 
fation of Laws, tho' under one and the 
fame King. Again, The Intercourfe and 
Traffick with other Nations, as it crew 
more or greater, did gradually make a 
Communication and Transmigration of Laws 
from us to them, and from them to us. 

Again, 
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chap. 4. ^oiir 9 The Growth of Chriftianity in this 
**"~V^ Kingdom, and the 'Reception of Learned 
Men from other Parts, efpecially from Rome y 
and the Credit that they obtained here, - 
might reafonably introduce feme New Laws, # 
and antiquate or abrogate fome Old ones 
that feem'd lefs coniiftent with the Chri- 
stian Dodhrines, and by this Means, not only 
fbme of the Judicial Laws of the Jews, but 
alio fome Points relating to, or bordering 
-upon, or derived from the Canon or Civil 
Laws, as may be feeh in thofe Laws <>f the 
ancient Kings, ha, Alpbred, Canutes, &c. 
colle&ed by Mr. Lambard. 

Having thus far premifed, it feems, upon 
tiie whole Matter,, an e^dj^^d infupera- 
ble Bufinefs to carry up tW^Bnglifi Laws to 
their feveral Springs and Heads, and to find 
out their firft Original ; neither would it 
be of any Moment or Ufe if it were done : 
For whenever the Laws of England, or the fe- 
veral Capita thereof began, or from whence or 
whomfbever derived, or what Laws of other 
Countries contributed to the Matter of our 
Laws * yet moft certainly their Obligation 
arifes not from their Matter, but from their 
Admiffton and Reception, and Authoriza- 
tion in this Kingdom * and thofe Laws, if 
convenient and ufeful for the Kingdom, 
were never the worfe, tho* they were de- 
fumed and taken from the Laws of other 
Countries, (b as they had their Stamp of 
Obligation and Authority from the Re- 
ception and Approbation of this Kingdom 
by Virtue of the Common Law, of which 
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this Kingdom has been always jealous, efpe- ^J^** 
cially in relation to the Canon, Civil, and K ^^^ 
Norman Law, for the Reafons hereafter 
fliewn, 

Pafling therefore from this unfearchable Three 
Inquiry, I ftiall defcend to that which gives Confotu- 
the Authority, viz. The formal Confti- 
tuents, as I may call them, of the Common Law. 
Law, and they feem to be principally, if 
not only, thole three, viz. {ft. The Com* 
mon Ufage, or Cuftom, and Pra&ice of this 
Kingdom, in fuch Parts thereof as lie in 
Ufage or Cuftom. 2<Jly. The Authority 
of Parliament, introducing fuch Laws $ 
and, %dly. The Judicial Decifions of Courts 
of Juftice, confonant to one another in the 
Series and Suoceffions of Time. 

i. As to the firft of thefe, Ufage and ^^m\ 
Cuftom generally receiv'd, do Obtincre vim 
Ltgisi and is that which gives Power fbme- 
times to the Canon Law, as in the Ec- 
clefiaftical Courts * fometimes to the Civil 
Law, as in the Admiralty Courts * and again, 
controuls both, when they crofs other 
Cuftoms that are generally receiv'd in the 
Kingdom. This is that which diretts Dif- 
cents, has fettled fome ancient Ceremonies 
and Solemnities in Conveyances, Wills 
and Deeds, and in many more Particu- 
lars. And if it be enquired, What is the 
Evidence of this Cuftom* or wherein it 
confifts, or is to be found > I anfwer It is 
not limply an unwritten Cuftom, nor rarely 
Orally deriv'd down from one Age to ano- 
ther 5 but it is a Cuftom that is derived 
F down 
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s - / v v -' to Age, efpecially fince the Beginning <if 
Edw. i. to whofe Wifdom the Laws of Eng- 
land owe fclmoft as much as the Laws of 
Rotfit to Jujlinian. 
a . sta. 2. Adts of Parliament. And here it muft 
tutes. not be wonder'd at, that I make Ads of 
Parliament one of the Authoritative Con- 
ftituents of the Common Law, tho* 1 had 
before contradiftinguifhed the one from the 
other } for we are to know, that although 
the Original or Authentick Tranfcripts of 
Ads of Parliament are not before the Time 
of Hen. 3. and many that were in t his 
Time are perifh'd and ldft 5 yet certainly 
foch there were, and many of thofe Things 
that we now take for Common Law, were 
undoubtedly Adts of ffcrliament, tho* now 
not to be found of Record. And if in the 
next Age, the Statutes made in the Time 
<of Hen. 3. and Edw. 1. were loft, yet even 
thofe would pafs for Parts of the Common 
Law, and indeed, by long Ufage and the 
many Refolqtions grounded upon them, and 
by their great Antiquity, they feem even 
already to be incorporated with the very 
Common Law 5 and that this is fo, may ap- 

Jjear, tho* not by Records, for we have none 
b ancient, yet by an authentical and un- 
queftionable Hiftoiy, wherein a Man may, 
without much Difficulty, find, That many 



enadted in Parliaments or Great Councils 
under William 1. and his Ptedeceflbrs, Kings 
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of England, as may be made appear hereafter. Chap. 4. 
But yet, thofe Conftitutions and Laws 
ing made before Time of Memory, do 
now obtain, and are taken as Part of the 
Common Law and immemorial Cuftoma 
the Kingdom ; and Co they ought now 
to be ejleem'd, tho' in their fir ft Original 
they were A6ts of Parliament. 

3. Judicial Decifions. It is true, the 3. Judicial 
Ifccifions of Courts of Juftice, tho' by Yir- Dcciii0U * 
*ue of the Laws of this Realm they do bind, 
m a Law between the Parties thereto, as 
to the particular Cafe in Qiieftion, 'till re* 
vm'd by Error or Attaint, yet they do 
not make a Law properly fo called, (for that 
only the King and Parliament can do) % yet 
£hey have a great Weight and Authority in 
x Expounding, Declaring, and Puhlifliing 
'what the Law of this Kingdom is, eipecialiy 
when fiich Decifions hold a Ccmfonancy 
and Congruity with Refolirtions and De- 
dd&ms of former Times * and tho* fuch Dc- 
cHions are lefc than a Law, yet they are a 
greater Evidence thereof than the Opinion 
of any private Perfbns, as fuch, whatfo- 
>ever. 

tfi. Becaufe the Perfons who pronounce 
thofe Decifions, are Men chofen by the 
King for that Employment, as being of 
greater Learning, Knowledge; and Expe- 
dience in the Laws than others, idly. Be- 
caufe they are upon their Oaths to judge 
according to the Laws of the Kingdom. 
$dly. Becaufe they have the beft Helps to 
inform their Judgments, qtkly. Becaule- 
F 2 they ' 
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Ch ap. 4. they do *W<f*r /ra TribunaJi, and their Judg* 
WV merits are ftrengthen'd and upheld by the 

Laws of this Kingdom, till they are by the 

fame Law revers'd or avoided. 

Now Judicial Decifions, as fat as they 
refer to the Laws of this Kingdom, are for 
the Matter of them of Three Kinds : 

Of Three Fkji 9 They are either fuch as have their 
Xinds. Reafons fingly in the Laws and Guftoms 
of this Kingdom, as, Who fliaH fucceed as 
Heir to the Anceftor, what is the Ceremo- 
ny requifite for paifing a Freehold, what 
Eftate, and how much (hall the Wife have 
for her Dower ? And many fuch Matters 
wherein the ancient and exprefs Laws of 
the Kingdom give an exprefs Decifion, and 
the Judge feems only the Inftrument to pro- 
nounce it and in thefe Things, the Law 
or Cuftom of the Realm is the only Rule 
and Meafure to judge by, and in reference 
to thofe Matters, the Decifions of Courts are 
the Confervatories and Evidences of thofe 
Laws. 

Secondly, Or they are fuch Decifions, as 
by Way of Deduction and Illation upon 
thofe Laws are framed or deduced 5 as for 
the Purpofe, Whether of an Eftate thus or 
thus limited, the Wife fliall be endowed ? 
Whether if thus or thus limited, the Heir 
may be barr'd ? And infinite more of the 
like complicated Qjieftions. And herein the 
Rule of Decifion is, Firft, the Common 
Law and Cuftom of the Realm, which is 
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the great Suhftratum that is to be maintain'd •, chap. 4. 
anil then Authorities or Decifions of former ^'VV 
Times in the fame or the like Cafes, and 
then the Reafon of the Thing itfelf. 

Thirdly, Or they are fuch as feem to have 
no other Guide but the common Reafon of 
the Thing, unlefs the fame Point has been 
formally decided, as in the Expofition of 
the Intention of Claufes in Deeds, Wills, 
Covenants, &c. where the very Senfe of the 
Words, and their Pofitions and Relations, 
give a rational Account of the Meaning of 
the Parties, and in fuch Cafes the Judge 
does much better herein, than what a bare 
grave Grammarian or Logician, or other 
prudent Men could do $ for in m^ny Cafes 
there have been former Refolutions, either 
in Point or agreeing in Reafon or Analogy 
with the Cafe in Quejlion \ or perhaps alio, 
the Claufe to be expounded is mingled with 
fome Terms or Claufes that require the 
Knowledge of the Law to help out with the 
Conftruduon or Expofition : Both which do 
often happen in the fame Cafe, and there- 
fore it requires the Knowledge of the Law 
to render and expound fuch Claufes and 
Sentences * and doubtlefs a good Common 
Lawyer is the beft Expofitor of fuch Claufes, 
&c, Vide Blowdtn, m, to 1 30, 140, &c K 
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Chap. y. 



CHAR V. 

JHbre; the Common Law of England flood 
at and for fome Time after the coming 
in of King William I. 

IT is the Honour and Safety, and therefore 
the juft Defire of Kingdoms that recog- 
TwoQua- n j 2e no* Superior but God, that their Laws 
Mcaaons haye thofe tWQ qualifications, v j z , ^ That 
Laws of they be not dependent upon any Foreign 
England. Power * for a Dependency in Laws dero- 
gates from the Honour and Integrity of the 
Kingdom, and from the Power and Sove- 
reignty of the Prince thereof. Secondly ^ That 
they tafte not of Bondage or Servitude * for 
that derogates from the Dignity of the King* 
dom, and from the Liberties of the People 
thereof. 

In Relation to the former Confideration, 
the Kings of this Realm, and their great 
Councils, have always been jealous and 
careful, that they admitted not any Foreign 
Power, ( especially fuch as pretended Au- 
thority to impofe Laws upon other free 
Kingdoms or States ) nor to countenance 
the Admilfion of fuch Laws here as were 
derived from fuch a Power. 

Rome j as well Ancient as Modern, pre- 
tended a> kind of ufliverfal Power and 
Intereft \ the former by their Victories, 

which 



Digitized by 



Google 



Common JLato of England. 71 

which were large, and extended even to 
Britain itfelf and the later upon the Pre* > / V %s,/ 
tence of being Univerfal Bilhop or Vicar- 
General in all Matters Ecclefiaftical * fo 
that upon Pretence of the former, the Civil 
Law, and upon Pretence of the later, the 
Canon Law was introduced, or pretended 
to fome Kind of Right in the Territories of 
fome abfolute Princes, and among others 
here in England: But this Kingdom has been 
always very jealous of giving too much 
Countenance to either of thofc Laws, and 
has always (hewn a juft Indignation and Re* 
fentment againft any Encroachments of this 
Kind, either by the one Law or the other. 
It is true, as before is (hewn, that in the 
Admiralty and Military Courts, the Civil 
Law has been admitted, and in the Ecclefia- 
ftical Courts, the Canon Law has been in 
fome Particulars admitted. But ftill they Neither 
carry fuch Marks and Evidences about them* ^ n ? 1 *** 
whereby it may be known that they bind RokI3 
not, nor have the Authority of Laws from j„ftice 
themfelves, but from the authoritative Ad- here, 
million of this Kingdom. 

And, as thus the Kingdom, for the Rea- 
fons before given, never admitted the Civil 
or the Canon Law to be the Rule of the 
A.dminiftratioi? of Common Juftice in this 
Kingdom * fo v neither has it endured any 
Laws to be impofed upon the People by . 
?ny Right of Conqueft, as being unfuita- 
tie to the Honour or Liberty of the JLnglifb 
Kingdom, to recognize their Laws as given 
them at the Will and Pleafure of a Con- 
F 4 queror, 
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Chap. r . queror. And hence it was, that altho* the 
People imjuftly affifted King Hen.± in hi* 
nor im- Ufurpation of the Crown, yet he was not 
iK>s'd by admitted thereunto, until he had declared, 
Cojiqiieft. that he claimed not as a Conqueror, but as 
S SuccefTor only he referved to himfelf the 
Liberty of extending a Pretence of Conqueft 
againft the Scroops that were llain in Battle 
againft him •, which yet he durft not reft 
upon without a Confirmation in Parliament. 
Vide Rot. Pari i H. 4, N° 5*. Q? Pars 2. 
Ibid.H° 17. 

And upon the like Reafon it was, That 
King Willi am 1. tho* he be called the Con^ 
gueror, qnd his attaining the Crown here, 
is ^ often in Hiftory, and in feme Records, 
called Conquejlus Anglu \ yet in Truth it 
was* not fuch a Conqueft as did, or could 
alter the Laws of this Kingdom, or impofe 
Laws \ upon the People per Modum ICon* 
quejiuiy or Jure Belli: And therefore, to 
wipe off tfyat falfe Imputation upon our 
Laws, ', as if they were the Fruit or Effedj: 
of a Conqueft, or carried in them the Badge 
of Servitude to the Will of the Conqueror, 
lyhicH Notion fome ignorant and prejudiced 
Perfons have entertained 5 I fhali rip up, 
and lay open this whole Bufinefs from the 
Bottom, and to that End enquire into the 
following Particulars* rjiz * 

m : r. Of the Thing called Conqueft, * what 
it when attained, and the Rights ther$- 

2. Of 
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2; Of the feveral Kinds of Conqueft, and chap. f . 
their Effeds, as to the Alteration of Laws ^ 
by theViftor. 

3. How the Englifb Laws ftood at the 
Entry of King William the Firft. 

4. By what Title he entred, and whether 
by fuch a Right of Conqueft as did, or could, 
juter the Engtijb Laws. 

5. Whether De Fallo there was any Alte- 
ration of the laid Laws, and by what Means 
after his coming in. 

Ftrfty Touching the firft of thefe, vh. conqwft 
Conqueft, what it is, when attain'd, and the what it 
Rights thereof. It is true, That it feems 
to be admitted as a kind of Law among all 
Nations, That in Cafe of a Solemn War 
between Su^ream Princes , the Conqueror 
acquires a Right of Dominion, as well as a 
Property over the Things and Perfons that 
are fully conquered-, and the Reafbns aifign'd 
are Principally thefe, viz. 

ifi. Becauie both Parties have appealed 
to the higheft Tribunal that can be, vh. 
The Trial by War, wherein the great Judge 
*nd Sovereign of the World, The Lord of 
Hoftsy feems in a more efpecial Manner than 
}n other Cafes to decide the Controverfy. 
zdly. Becaufe uniefs this fhould be a final 
Decifion, Mankind would be deftroy'd by 
endlefs Broils, Wars and Contentions \ there- 
fore, for the Prefervation of Mankind, thi? 
great Decifion ought to be final, and the 
conguer'd ought to acquiefce in it. idly. Ber 
paule if this (hould not be admitted, and 
i be 
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chap. * . be by, as it were, the tacit Confent of Man- 
kind accounted a lawful Acquifition, there 
would not be any Security or Peace under 
any Government : For by the various Re- 
volutions of Dominion acquired by this 
Means, have been, and are to this Day the 
Succeffions of Kingdoms and States prefer- 
red. What was once the Romans, was be- 
fore that the Grecians, and before them the 
Ptrfians, and before the hrfians i the Affy* 
nans \ and if this juft Viftory were not 
allowed to be a firm Acqueft of Dominion, 
the prefent Pofleffors would be ftill obnoxi- 
ous to the Claim of the former Proprietors, 
and £b they would be in a reftlefs State of 
Doubts, Difficulties and Changes upon the 
Pretention of former Claims : Therefore, to 
cut off this Iftftability and Unfettlednefs in 
Dominion and Property, it would feem that 
the common Confent of all Nations has 
tacitly fubmitted , that Acquifition by 
Right of Conqueft, in a Solemn War be« 
tween Perfons not Subje&s of each other 
by Bonds of Allegiance or Fidelity, fhould 
be allowed as one of the lawful Titles of 
acquiring Dominion over the Perfons, Places 
and Things fo conquered. 

But whatever be the real Truth or JufHce 
of this Pofition, yet we are much at a Lofs 
touching the Things in Hypotkfi, viz. Whe- 
ther this be the Effeft of every Kind of 
Conqueft? Whether the War be Juft or 
Utojuft? What are the Requifites to the 
Conftituting of a juft War ? Who are the 
Perfons that may acquire ? And what are 
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the Solemnities requifite for that Acqueft > c *£*\ 
But above all, the greateft Difficulty is, V - / "V X -' 
when there ftiall be faid, Such a ViSory as 
acquires this Right? Indeed, if there be a 
total Deletion of every Perfon of the Op- 
poling Party or Country, then the Vi&ory 
is compleat, becaufe none remains to call 
it in Qpeftion. But fuppofe they are beaten 
in one Battle, may they not rally again ? 
Or if the greater Part be fubdued, may not 
the lefler keep their Ground? Or if they do 
not at the prefent, may they not in the 
next Age regain their Liberty ? Or if they 
be quiet for a Time, may they not as they 
have Opportunity, renew their Pretenfions ? 
And altho* the Vi&or, by his Power, be able 
to quell and fupprefs them, yet he is be- 
holden to his Sword for it, and the Right 
that he got by his Vidtory before, would 
not be fufficient without a Power and Force 
to eftablifli and fecure him againft new 
Troubles. And on the other Side, if thofe 
few fubdu'd Perfons cap by Force regain 
what they . once had a Pretence to, a for- 
mer Vi&ory will be but a weak Defence* 
and if it would, they would have the like 
Pretence to a Claim of Acqueft by Vi&ory 
over him, as he had over them. 

It feems therefore a difficult Thing to 
determine in what indivilible Moment this 
Vidpry is fb compleat, that Jure Belli the 
Acqueft of Dominion is fully gotten, and 
therefore Vigors ufe to fecure themfelves 
againft Difputes of that Kind, and as it 
were to under-pin their Acqueft Jure Belli , 
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chap. that they might not be loft by the fame 
^^^^ Means, whereby they were gained by the 
Continuation of eternal Forces of Standing 
Armies, Caftles, Garrifbns, Munitions, and 
other Adts of Power and Force, fo as there- 
by to over-bear .and prevent an ordinary 
PoflibUity of the Prevailing of the con- 
quered or fubdued People, againft the Con- 
queror or Victor. He that lays the Weight 
of his Title upon Vidtory or Conqueft, 
rarely refts in it as a compleat Conqueft, 
till ne has added to it fbmewhat of Con- 
fent or Faith of the conquered, fubmitting 
voluntarily to him f and then, and not till 
then, he thinks his Title fecure, and his 
Conqueft compleat : And indeed , he has 
no Reafon to think his Title can be other- 
,wifefecure$ for where the Title is meerly 
Force or Power, his Title will fail, if the 
conquered can with like Force [or Power 
over-match his, and fo regain their former 
Intereft or Dominion. 
Confenr. Now this Confent is of Two Kinds, either 
£ d f xprcf " Exprefs'd, or Imply'd. An exprefs Confent 
is , when after a Victory the Party con- 
quered do exprefly fubmit themfelves to the 
Victors, either Amply or abfolutely, by De- 
dition, yielding themfelves, giving him 
their Faith and their Allegiance * or elfe 
under certain Padts, Conventions, Agree* 
ments, or Capitulations, as when the fub- 
dued Party, either by themfelves, or by 
Subftitutes, or Delegates by them chofen, 
do yield their Faith and their Allegiance* to 
the Vidtor uppn certain Padts or Agree* 

ments 
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infents Between them * as for holding or cha*. f. 
continuing their Religion, their Laws, their v/ YV 
Form of Civil Adminiftration, &c. 

And thus, tho' Force were perhaps the 
Occafion of this Confent, yet in Truth 'tis 
Confent only that is . the true proximate 
and fix'd Foundation of the Vigor's Right; 
which now no longer refts barely upon ex- 
ternal Force, but upon the exprefs Confent 
and Pad of the fubdud People, and con- 
fequently this Pad or Convention is that 
which is to be the immediate Foundation of 
that Dominion 5 and upon a diligent Ob- 
fervation of moft Acquefts gotten by Con- 
queft, or fo called, we fhall find this to be 
the Conclufion of almoft all Vi&ories, they 
end in Deditions and Capitulations, and 
Faith given to the Conqueror , whereby 
oftentimes the former Laws , Privileges , 
and Poflefiions are confirmed to the Sub- 
dued, without which the Vi&ors feldom 
continue long or quiet in their New Acquefts, 
without extream Expence, Force, Severity 
and Hazard. 

An implied Confent is, when the Sub- 2.impii<sL 
dued do continue for a long Time quiet and 
peaceable, under the Government of the 
Vi&or, accepting his Government, fubmit- 
ting to his Laws, taking upon them the 
Offices and Employments under him, and 
obeying and owning him as their Governor, 
Without oppofing him, or claiming their 
former Right. This fecms to be a tacit 
Acceptance of, and Aflent to him ^ and 
tho J this is gradual , and polfibly no 

deter- 
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C« AF - s- determinate Time is Hinted, wherein a Man 
Wv can fay, this Year, or this Month, or this 
Day, fuch a tack Content wis compleated 
and conduded : For Circumftances may 
make gpeat Variations in the Sufficiency of 
the Evidence of fuch an AfTent-, yet by n 
long and quiet Traft of peaceable Submit- 
lion to the Laws and Government of the 
Vi&or, Men may realbnably conjedtnre, 
that the conquered have relinquifhed their 
Purpofe of regaining by Force what by 
Force they loft* ^ • 

But ftill all this is intended of a lawful 
Conqueft by a Foreign Prince or State, and 
not an JUfurpation by a Subjedt, dither upon 
his Prince or Fellow Subjeft* for ieveral 
Ages and Difcents do not purge the Unlaw* 
fulnefs of fuch an Usurpation. - 
a. The Secondly. Concerning the feveral Kinds of 
Kinds and Conquefts, and their Effeds, as to the Alte- 
Sue? ration of Laws bv the Viftor. There feena 
to be a double kind of Contjucft , which 
induces a various Confideration touching 
the Change of Laws, viz. Viftoria in Regent 
& Populum, (25 Viftoria in Regem tarrtum. 
The Conqueft over the People or Country, 
is when the War is denounced by a Prince 
or State Foreign, and no Subject, and when 
the Intention and Denunciation of the Wax 
is againft the King and People or Country, 
and the Pretenfion of Title is by the Sword, 
or Jure Belli 5 fuch were moft of the Con- 
tjuefts of ancient Monarch s, viz. The Affy* 
rian^ Perfian^ Grecian, and Roman Conquefts 5 
and in luch Cafes, the Acquilitions of the 

Viftor 
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Tiftor were abfolute and univerfal, he gain'd chap. 7. 
the Intereft and Property of the very Soil ^^V^ 
of the Country fubdued-, which the Vidor 
might, at his Pleafure, give, fell or arrent: 
He gain'd a Power of abolHhing or chang- 
ing their Laws and Cuftoms, and of giving 
New, or of impofing the Law of the Vic- 
tor's Country. But although this the Con- 
queror might do, yet a Change of the Laws 
of the conquered Country was rarely univer- 
fally made, efpecially by the Remans: Who, 
though in their otirti particular Colonies, 

J>lanted in conquered Countries, they ob- 
erved the Roman Law, which poflibly might 
by Degrees, without any rigorous Imjx>fi- 
tion , gain and infinuate themfelves into 
the conquered People, and fo gradually 
obtain, and infallibly conform them, at leaft 
(b many of them as were conterminous to 
the Colonies and Garrifons to the Reman 
Xaws yet they rarely made a rigorous and 
univerfal Change of the Laws of the con- 
quered Country, unlefs they were fuch as 
were foreign and barbarous , or altogether 
inconliftent with the Vidors Government: 
But in other Things, they commonly in- 
dulged unto the conquered, the Laws and 
Religion of their Country upon a double 
Account, viz. 

Firft. On Account of Humanity, thinking 
it a hard and over-fevere Thing to impofe 
prefently upon the conquered a Change of 
their Cuftoms, which long Ufe had made 
< dear to them. And, 2dly. Upon the Account 

of 
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Chap. j. of Prudence * for the Romans being a wife 
and experienced People , found that thofe 
mans in- Indulgences made their Conquefts the more 
duigcd the eafy, and their Enjoyments thereof the more 
yanquifh'd firm, when as a rigorous Change of the Laws 
ilws^d am * R e ^S* on of -.the People would render 
RtUgion. them * n a re ftl e ^ and unquiet Condition* 
and read^ to lay hold of any Opportunity 
of Defection or Rebellion, to regain their 
ancient Laws and Religion, which ordinary 
People count moft dfear to them $ (though 
at this Day the Indulgence of a Paganifb 
Religion is not ufed to be allowed by any 
Chriftian Vi£tor, as is obferved in Calvin's 
Cafe in the Seventh Report*) and to give 
One Inftance for all, it was upon this Ac- 
count, That though the Romans had wholly 
fubdued Syria and Pakftina, yet they allow d 
to the Inhabitants the Jtws, &c. the Ufe of 
their Religion and Laws , fo far forth as 
confifted with the Safety and Security of 
the Vi&or's Intereft : And therefore, though 
they referved to themfelves the Cognizance 
of fuch Caufes as concern'd themfelves, 
their Officers or Revenues, and fuch Cafes 
as might otherwife difturb the Security of 
their Empire, as Treafons , Infurredtions , 
and the like * yet 'tis evident they indulged 
the People of the Jews, &c, to judge by 
their own Law, not only of fome Criminal 
Proceedings, but even of Capital in* fbme 
Cafes, as appears by the Hiftory of the 
Gofpels, and Ads of theApoftles. 

, But 
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But ftill this was but an Indulgence, and CHAP - r- 
therefore was refundable by the Vi3or, un- £^£^ 
lefs there intervened any Capitulation be- n ^*^ 
tween the Conqueror and the Conquered to Terms 
the contrary $ which was frequent, efpe- and so- 
cially in thofe Cafes , when it was not a tuhtioflu 
compleat Conqueft, but rather a Dedition 
upon Terms and Capitulations, agreed be- 
tween the Conqueror and the Conquered * 
wherein ufiially the yielding Party fecured 
to themfelves, by the Articles of their De- 
dition, the Enjoyment of their Laws and 
Religion* and then by the Laws of Nature 
and of Nations, both which oblige to the 
Obfervation of Faith and Promifes, thofe 
Terms and Capitulations, were to be ob- 
ferved. Again, idlf. When after a full 
Conqueft, the conauered People refumed fo 
much Courage and Power as began to put 
them into a Capacity of regaining their for- 
mer Laws and Liberties. This commonly 
was the Occafion of Terms and Capitula- 
tions between the Conquerors and Conque- 
red. Again, %dlj. When by long Succeilion 
of Time, the Conquered had either been 
incorporated with the conquering People, 
whereby they had worn out the very Marks 
and Difcriminations between the Con- 
querors and Conquered \ and if they con- 
tinued diftindt, yet by a long Prefcription, 
Ufage and Cuftom, the Laws and Rights 
of the conquered People were in a Man* 
ner fettled, and the long Permiflion of 
the Conquerors amounted to a tacite Con- 
G ceffion 
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chap. j. ceflion or Capitulation* for the Enjoyment 
"^y^ of their Laws and Liberties. 

But of this more than enough is faid, be- 
caufe it will appear in what follows, That - 
William i. never made any fuch Conqueft 
of England. 

Co ft Secondly Therefore I come to the Second 
over the Kind of Conqueft, viz. That which is only 
Xing,but Viftoria in Regent : And this is where the 
iiot the Conqueror either has a real Right to the 
People. Crown or chief Government of a Kingdom, 
or at leaft has, or makes fome Pretence 
of Claim thereunto*, and, in Purfuance 
of fuch Claim, raifes War, and by his 
Forces obtains what he (6 pretends a Title 
to. Now this Kind of Conqueft does 
only inflate the Vidtor in thofe Rights 
of Government, which the conquered 
Prince, or that Prince to whom the Con- 
queror pretends a Right of Succeflion, had* , 
whereby he becomes only a SuccefTor Jure 
Belli, but not a Vi&or or Conqueror upon 
the People * and therefore has no njpre 
Right of altering their Laws, or taking 
away their Liberties or Poffefiions , than 
the conquered Prince , or the Prince to 
whom he pretends a Right of SuGcefiion, 
had-, for tne Intention, Scope and Effeft 
of his. Vi&ory extends no further than the 
Succelfion, and does not at all aflfeft the 
Rights of the People. The Conqueror is, 
as it were, the Plaintiff, and the. conquered 
Prince is the Defendant, and the Claim is 

a Claim 
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a Claim of Title to the Crown * andbecaufe CHAP ' f- 
each of them pretends a Right to the w/ "V" s- ' 
Sovereignty , and there is no other com- 
petent Trial of the Title between them, 
they put themfelves upon the great Trial 
by Battle % wherein there is nothing in 
Queftion touching the Rights of the People, 
but only touching the Right of the Crown, 
and that being decided by the Viftory, the 
Vi&or comes in as a Succeffor, and not Jure 
Viftorit, as in relation to the Peoples Rights ; 
the moft Sacred whereof are their Laws and 
Religion. 

Indeed, thofe that do voluntarily aflift the 
conquered Prince, commonly undergo the 
fame Hazard with him, and do, as it were, 
put their Intereft upon the Hazard and IfTue 
of the fame Trial, and therefore commonly 
fall under the fame Severity with the con* 
quered, at leaft defafto * becaufe, perchance 
the Vi&or thinks he cannot be fecure with- 
out it ; But yet Ufage, and indeed common 
Prudenct, makes the Conquerors ufe great 
Moderation and Difcrimination in relation 
to the Afliftants of the conquered Prince ; 
and to extend this Severity only to the emi- 
nent and bufy Afliftants of the Conquered, 
and not to the Gregarii, or fuch as either by 
Conftraint or by Neceffity were enforced to 
ferve againft him 5 and as to thofe alfo, on 
whom they exercife their Power, it has been 
rarely done Jure Belli aut Viflorit, but by a 
judiciary Proceeding, as in Cafes of Tre&» 
fin, becaufe now the great Title by Battli 
has pronounced for the Right of the Con- 
G 2 . querer, 
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chap. 5 . queror, and at beft no Man rauft dare to 
^^V^ fay otherwife now, whatfoever Debility 
wasinhisPretenfionor Claim. We fhall fee 
the Inftances hereof in what follows. 

id. $uer Thirdly, As to the Third Point, How the 
fi iau - Laws of England ftood at the Entry of King 
L^food William 1. and it feems plain, that at the 
w w. \:% .Time qf his Entry into England, the Laws, 
Entry. commonly called, 7 be Laws of^ Edward the 
Conftffori were then the Handing Laws of 
the Kingdom. Hoveden tells us, in a Di- 
greflion under his Hiftory of King Henry 2. 
that thofe Laws were originally put together 
by King Edgar ? who was the Comeffor's 
Grandfather, viz. Veritm tamen poft mortem 
itfius Regis Edgari ufq^ad Coronationem Sanfti 
jfog/VEdvardi quodVempusContinet Sexaginta & 
SeptemAnnos prece ( vel pret'w) Leges fopite funt& 
Jus pr<ttermwk fed pofiquam Rex Edvardus in 
Regno fuit fublimatus Concilia Baronum Anglic 
Legem Annos Sexaginta &Septem Sopitam* exci- 
tavit G> eonfirmavit, £s? ea Lex fic $onfirmata 
vocata eft Lex Sanfti Edvardi, non quod ipfe 
frius inveniffet earn fed cum prttermtffa fuiffet fcf 
oblivioni penitus dedita a morte avi fui Regis 
Edgari qui primus inventor ejus fuiffe dicitur 
ufquead fua Vempora, vtz. Sexaginta & Sept em 
Annos. And the l?me Paflage in totidem Ver* 
bis is in the Hiftory of Litchfield, cited in 
Sir Robert Twifden's Prologue to the Laws of 
King William 1 . But although poflibly thofe 
Laws were colle&ed by King Edgar, yet it 
is evident, by what is before faid, they were 
augmented by the Confeffor, by that Ex- 
- u 1 " tra£t 
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traft of Laws before-mentioned, which he chap. y . 
made out of that Threefold Law, that ob- v/ ^V 
tain'd in feveral Parts of England, vh. The 
Danifb, the Mercian, and thtfrt/i-Saxon Laws. 

This Manual (as I may call it) of Laws, 
ftiled, £ be Con \j ejfor's Laws, was but a fmall 
Volume, and contains but few Heads, being 
rather a Scheme or Dire&ory touching fome 
Method to be obferved in the Diftnbution 
of Juftice, and fome particular Proceedings 
relative thereunto, efpecially in Matters of 
Crime, as appears by the Laws themfelves, 
which are now printed in Mr. Lambarfs 
Saxon Laws, p. 133. and other Places 5 yet 
theEngli/h were very zealous for them, no 
lefs or otherwife than they are at this Time 
for the Great Charter •, intomuch, that they 
were never fatisfied till the faid Laws were 
reinforced and mingled for the moft Part 
with the Coronation Oath of King William i. 
and fome of h is Succeflbrs. 

And this may ferve Ihortly touching this 
Third Point, whereby we fee that the Laws 
that obtain'd at the Time of the Entry of 
King William 1. were the Englijh Laws, and 
principally thofe of Edward the ConfelTor. 

Fourthly, The Fourth Particular is, The 4 /£. Q ue - 
Pretenfions of King William 1. to the Crown ftion. 
of England, and what kind of Conqueft he what kind 
made ^ and this will be beft rendered and ofconqueii 
underftood by producing the Hiftory of that wmam u 
Bufinefs, as it is delivered over to us by the ITU e " 
ancient Hiftorians that lived in or near 
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chap. 5 . that Time; The Sum, or Totum whereof, 

King Edward the Confefjor having no 
Children, nor like to have any, had Three 
Perfons related to him, whom he principally 
favoured, viz. ift. Edgar AEtbeling, the Son 
of Edward, the Son of Edmond Ironfide, 
Mat. Paris, Anno 1066, Edmundus autemlatus 
ferreum Rex naturalis de Jiirpc Regum genuit 
Edwardum Cff Edwardus genuit Edgarum cut 
dejure debebatur Regnum AngUrum. idly. Ha- 
rold, the Son of Goodwin, Earl of Kent, the 
Confeffor % s Father-in-Law, he having married 
JzarlGoodwin's Daughter : And $dly, William 
Duke of Normandy, who was allied to the 
- Confeffor thus, viz. William was the Son of 
Robert, the Son of Richard Duke of Nor- 
mandy, which Richard was Brother unto the 
Confeffor s Mother. Vide Hoveden, fub ini* 
tio Anni primi JVillielmi prim. 

There was likewife a great Familiarity, 
as well as this Alliance, between the Con- 
feffor and Duke William * for the Confeffor 
had often made considerable Refidencies 
in Normandy. And this gave a fair Expedi- 
tion to Duke William of fiicceeding him in 
this Kingdom; And there was alfo, at leaft 
pretended, a Promife made him by the Con- 
feffor , That Duke William fliould fucceed 
him in the Crown of England $ and becaufe 
flarold was in great Favour with the King, 
and of great Power in England, and there* 
fore the likelieft Man by hisAffiftance to 
advance, or by his Oppomion to hinder or 
temperate the Duke's Expectation, there 

was 
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was a Contract made between the Duke and Chap - r- 
Harold in Normandy in the Confe/Jbrs Life- ^QT^ 
time, That Harold (hould, after the Confcjfors Comjwri- 
, Death , aflift the Duke in obtaining the tors for 
Crown of England. ( Vide Bromptou, Hove- of 
den, &e.) Shortly after which the Confeffor * W 
died, and then ftepp'd up the Three Com- 
petitors to the Crown, viz. 

U Edgar sEtbelwg, who was indeed fa- 
voured by the Nobility, but being an In- 
fant, was overborn by the Power of Harold, 
who thereupon began to fet up for himfelf : 
Whereupon Edgar, with his Two Sifters, 
fled into Scotland $ where he, and one of 
his Sifters, dying without IfTue, Margaret, 
his other Sifter and Heir, married Malcolm, 
King of Scots \ from whence proceeded the 
Race of the Scottilb Kings. 

2. Harold, who having at firft raifed a 
Power under Pretence of fupporting and 
preferving Duke Williams Title to this King- 
dom, and having by Force fupprefs'd Edgar, 
he thereupon claimed the Crown to himfelf; 
and pretending an Adoption or Bequeft of 
the Kingdom unto him by the Confeffor, 
he forgot his Promife made to Duke Wil- 
liam , and ufurped the Crown , which he 
held but the Space of 9 Months and 4 Days. 
Hoveden. 

3. William, Duke of Normandy, who pre- 
tended a Promife of SucceiHon by the Con* 
fe/Jbr, and a Capitulation or Stipulation by 
Harold for his Aififtance and had, it feems, 
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chap. jr. fo far interefted the Pope in Favour of his 
S - / V N -^ Pretenfions, that he pronounced for William 
againft both the others. 

Hereupon the Duke makes his Claim to 
the Crown of England gathered a, powerful 
Army, and came over, and upon the 14th 
of Oflober, Anno 1067. gave Harold Battle, 
and overthrew him at that Place in Sujfex, 
where William afterwards founded Battle- 
Abby, in Memory of that Vi&ory $ and 
then he took upon him the Government of 
the Kingdom, as King thereof, and upon 
Cbriftmas following was folemnly crown'd 
at Wefiminfier by the Archbiftiop of York * 
and he declared at his Coronation, That he 
claimed the Crown not Jure Belli, but Jure 
Succeffionis 5 and Brompton gives us this Ac- 
count thereof, Cum nomen Tyranni exborrefee- 
ret & nomen legitimi principis induere velletpe- 
tiitconfecrari% and accordingly, fays the fame 
Author, the Archbifhop of York, in refbe& 
of lome prefent incapacity in the ArchbiOiop 
of Canterbury, Munus hoc adimplevit ipfumque 
Gulielmum Regem ad jura Ecclefi* Anglican* 
tuenda cotifervanda populumque fuum reSle 
regendum, ^ Leges reftas Staiuendum, Sacra- 
mento Solemnitcr adflrinxit \ and thereupon he 
* took the Homage of the Nobility. 

This b ing the true, though fhort Ac- 
count of the State of that Bufinefs, there 
neceflarily follows from thence thofe plain 
and unqueftionable Confequences. 

It Firfl, That the Cojiqueft of King fVtU 
Ham 1* was not a Conqueft upon the Coun^ 

1*7 
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try or People, but only upon the King of Chap. r . 
it, in the Perfon of Harold, the Ufurper * ^"Y^ 
for William 1. came in upon a Pretence of 
Title of Succeffion to the Confeffor \ and 
the Profecution and Succefe of the Battle 
he gave to Harold was to make good his 
Claim of Succeffion, and to remove Harold, 
as an unlawful Ufurper upon his Right \ 
which Right was now decided in his Fa- 
Tour, and determined by that great Trial 
by Battle. 

Secondly, That he acquired in Confequence , 2« 
thereof no greater Right than what was 
in the Confeffor, to whom he pretended a 
Right of Succeffion * and therefore could 
no more alter the Laws of the Kingdom 
upon the Pretence of Conqueft, than the 
Confeffor himfelf might, or than the Duke 
himlelf could have done, had he been the 
true and rightful Succeffor to the Crown, 
in Point of Defcent from the Confeffor ; nei- 
ther is it material, whether his Pretence 
were true orfalfe, or whether, if true, it 
were available or not, to entitle him to the 
Crown $ for whatfoever it was, it was fuf- 
iicient to direft his Claim, and to qualify 
bis Vi&ory fo, that the Jus Belli thereby 
acquired could be only ViHoria in Regent, 
fed non in Populum, and put him only in 
the State, Capacity and Qualification of a 
Succeffor to the King, and not as Conqueror 
of the Kingdom. 

Thirdly, And as this his antecedent Claim 3. 
kept his Acqueft within the Bounds of a 
Succeffor, and refrained him from the un- 
limited 
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limited Bounds and Power of a Conqueror * 
fo his fubfequent Coronation, and the Oath 
by him taken, is a further unqueftionable 
Demonftration , that he was reftrain'd 
within the Bounds of a Succeflor, and 
not enlarged with the Latitude of a Vic- 
tor i for at his Coronation he binds him- 
felf by a folemn Oath io preferve the 
Rights of the Church, and to gpvern ac- 
cording to the Laws, and not abfoiutely 
and unlimitedly according to the Will of 
a Conqueror. 

Fourthly, That if thefle were any Doubt 
whether there might be fuch a Viftory as 
might give a Pretenlion to him, of altering 
Laws, or governing as a Conqueror \ yet 
to fecure from that poflible Fear, and to 
avoid it, he ends his Vi&ory in a Capitu- 
lation $ namely, he takes the ancient Oath 
of a King unto the People, and the People 
reciprocally giving or returning him tnat 
Affurance that Subje£ts ought to give their 
Prince, by performing their Homage to 
him as their King, declared by the Vi&ory 
he had obitain'd over the Uftnrper y to be the 
Succeflbr of the Confeffor: And confequently, 
if there might be any Pretence of Conqueft 
over the Peoples Rights , as well as over 
Harold's y yet the Capitulation or Stipulation 
removes the Claim or- Pretence of a Con- 
queror, and enftates him in the regulated 
Capacity and State of a Succeflbr. And up- 
on all this it is evident, That King William i, 
could hot abrogate or alter the ancient 
Laws of the Kingdom, any more than if 
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he had fucceeded the Confcflor as his lawful Chap. f . 
Heir, and had acquired the Crown by the v/ W 
peaceable Courfe of Defcent, without any 
Sword drawn. , 

And thus much may fuffice, to (hew that 
King William 1. did not enter by fuch a 
Right of Conqueft, as did or could alter 
the Laws of this Kingdom. 

Therefore I come to the laft Queftion I yth q«; 
Mopofed to be confidered, viz. Whether dc 
rafio there was anything done by King J^ 1 *' 1 ^ 
William 1. after his Accefhon to the Crown, tcr'd da 
in Reference either to the Alteration or Law. 
Confirmation of the Laws, and how and 
in what Manner the fame was done : And 
this being a Narrative of Matters of Fadt, 
I fhall divide into thofe Two Inquiries, 
viz. 1/?. What was done in Relation to the 
Lands and Pofleflions of the EugU(b : And 
adly. What was done in Relation to the 
Laws of the Kingdom in general * for both 
of thefe will be neceflary to make up a 
clear Narrative touching the Alteration or 
Sufpenfion, Confirmation or Execution of 
the Laws of this Kingdom by him. 

Ftrfi, Therefore touching the former, 
viz. What was done in Relation to the 
Lands and Pofleflions of the Enilifb. Thofe 
Two Things muft be premifed, viz. Firft, a 
Matter of Right, or Law % which is thi*, 
That in Cafe this had been a Conqueft 
upon the Kingdom, it had been at the Plea* 
fure of the Conqueror to have taken all the 
Lands of the Kingdom into his own Poflefc 
iion, to have put a Period to all former 
r Titles, 
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Titles, to have cancelled all former Grants, 
and to have given, as . it were, ^ the Date 
and Original to every Man's Claim, fb as 
to have been no higher nor ancienter than 
fuch his Conqueft, and to hold the fame by 
a Title derived wholly from and under 
him. I do not fay, that every abfolute Con- 
queror of a Kingdom will do thus, but that 
he may if he will, and have Power to ef- 
fect it. 

Secondly, The Second Thing to be pre- 
mifed is, a Matter of Faft, which is this * 
That Duke William brought in with him a 
great Army of Foreigners, that would have 
expedted a Reward of their Undertaking, 
and therefore were doubtlefs very craving 
and importunate for Gratifications to be 
made them by the Conqueror. Again, it is 
very probable, that of the Englifb themfelves, 
there were Perfons of very various Condi- 
tions and Inclinations \ fome perchance did 
adhere to the Duke, and were atfiftant to 
him openly, or at leaft under-hand, towards 
the bringing him in and thofe were fure 
to enjoy their PofleiEons privately and 
quietly when the Duke prevailed. Again, 
fome did, without all Queftion, adhere to 
Harold, and thofe in all Probability were 
feverely dealt with, and difpolTefs'd of their 
Lands, unlefs they could make their Peace. 
Again, poflibly there were others who 
aihftcd Harold, partly out of Fear and Com- 
Yulfion $ yet thofe, poffibly, if they were of 
any Note or Eminence, fared little better 
than the reit Again, there were fome that 

pro* 
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probably ftood Neuters, and medled not Chap. r . 
and thole, though they could not expeft 
much Favour, yet they might in Juftice ex- 
pert to enjoy their own. Again , it muft 
needs be fuppofed, That the Duke hairing 
lb great an Army of Foreigners, fb many 
ambitious and covetous Minds to be fatis- 
fied, lb many to be rewarded in Point of 
Gratitude * and after fo great a Concullion 
as always happens upon the Event of a Vic- 
tory, it muft needs, upon thofe and fuch 
like Accounts, be evident to any Man that 
conliders Things of this Nature, that there 
were great Outrages and OpprelTIons com- 
mitted by the Vigor's Soldiers and their 
Officers, many falfe Accufations made a- 
gainft innocent Perfons, great Difturbances 
and Evi&ions of Pofleflions, many right 
Owners being unjuftly thrown out, and 
confequently many Occupations and Ufur- 

5 rations of other Men's Rights and Poffef- 
ions, and a long while before thofe Things 
could be reduced to any quiet and regular 
Settlement, 

. Thefe general Obfervations being premi- v** iras 
fed, we will now fee what de Yatlo was 
done in Relation to Men's PolTeflions, in ll ~ 
Confequence of this Vidtory of the Duke. 

Ftrfi, It is certain that he took into his I# 
Hands all the Demefn Lands of the Crown, 
which were belonging to Edward the Con- 
feffor at the Time of his Death, and avoid- 
ed all the Dilpofitions and Grants thereof 

made 
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chap. made by Harold, during his fhort Reiga$ 
an <J this might be one great End of his 
making that noble Survey in the fourth 
Year of his Reign, called generally Doomf* 
day-Read, in fome Records, as Rot. Win* 
ton, $§c. thereby to afcertain^ what were 
the Pofleflions of the Crown in the Time 
of the Confejfor, and thofe he entirely re* 
fumed : And this is the Reafon why in 
fome of our old Bofcks it is faid, Ancient 
Demefn is that which was held by King Wih 
- Ham the Conqueror 5 and in others 'tis faid, 
Ancient Demefn is that which was held by 
King Edward the Conjejfor, and both true in 
their Kind $ and in this Refpeft, viz. That 
whatfpever appeared to be the Confeflbr'% 
at the Time of his Death, was aflumed 
by King William into his own Poflef- 
lion. 

2. Secondly, It is alfo certain, That no Per* 
fon limply, and quatenus an Englifh Man, 
was difpoflefs'd of any of his Pofleflions, 
and confequently their Land was not pre* 
tended unto as acquired Jure Belli, which 
appears moft plainly by the following Evi- 
dences, viz. 

Ftrd, That very many of thofe Perfons 
that were poflefled of Lands in the Time of 
Edward the Confejfor , and fb returned 
upon the Book of Doom/day, retained the 
iame unto them and their Deicendants, and 
fome of their Defoendants retain the fame 
Pofleflions to this Day, which could not 
have been, if prefentiy Jure Belli ae ViHori* 
2 tinivcr* 
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nnroerfaltSj the Lands of the Englifb had been Chap. y . 
vcfted in the Conqueror. And again, 
Second^ We do find, that in all Times, 

' even fuddenly after the Conqueft, the Char- 
ter* of the ancient Saxon Kings were plead- 
ed and allowed, and Titles made and crea- 
ted by them to Lands, Liberties, Franchifes 
and Regalities, affirm'd and ad judg'd under 
William 1. Yea, when that Exception has 
been offered, That by the Conqueft thofe 
Charters had loft their Force, yet thofe 
Claims were allowed as in 7 E. 3. Fines, as 

v mentioned by Mr. Selden, in his Notes upon 
Eadmerusj which could not be, if there had 
been fuch a Conqueft as had vefted all 
Mens Rights in the Conqueror. 

thirdly, Many Recoveries were had fhortly 
after this Conqueft, as well by Heirs as Suc- 
cefTors of the Seifin of their Predecefibrs 
before the Conqueft. We (hall take one or 
two Inftances for all * namely, that famous 
Record afud Pinendon, by the Archbilhop of 
Canterbury, in the Time of King William 1. 
of the Seifin and Title of his PredecefTors 
before the Conqueft : See the whole Procefs 
and Proceedings thereupon in the End of 
Mr. Seldens Notes upon Eadmerus \ and fee 
<Spelmaris Gkfjary, Title Drenches. Upon thefe 
Inftances, and much more that might be 
added, it is without Contradi&ion, That the 
Rights and Inheritances of the Engli/b qua 
Tales, were not abrogated or impeach'd by 
this Conqueft, but continued notwithftanding 
the fames f° r > as is before obferv'd, it was 
Jure Belli quoad Regemjednon quoad Populum. 
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chap, f. But to defirend to fome Particulars : The 
^OC^ Engli/b Perfons that the Conqueror had to 
SSwT deal with > were of Three Kinds, m. Firft, 
Ham i. Such as adhered to him againft Harold the 
difpofled, Ufurper * and, without all Qpeftion, thofe 
continued the Poffeflion of their Lands, 
and their PofTeflions were rather encreafed 
by him, than any Way diminiflied. Second- 
ly, Such as adhered to Harold, and oppo^ 
the Duke, and fought againft him and 
doubtlefs, as to thofe, the Duke after his 
Vi&ory uffed his Power, and difpoffefs'd 
them of their Eftates : Which Tiling is ufual 
upon all Conclufions and Events of this 
Kind, upon a double Reafon * 1/3L To fe- 
cure himfelf againft the Power of fhofe that 
oppos'd him, and to weaken them in their 
Eftates, that they Ihould not afterwards be 
enabled to make Head againft him. And, 
idly, To gratify thofe that aflifted him, 
and to reward their Services in that Expe- 
dition * and to make them firm to his Inte- 
reft, which was now t willed with their 
own : For it cant be imagined, but that the 
Conqueror was aflifted with a great Com- 
pany of Foreigners, fome that he favour'd, 
fome that had highly deferved for their 
Valour, lome that were neceflitous Soldiers 
of Fortune, and others that were either 
ambitious or covetous : All whofe Defires, 
Deferts, or Expectations , the Conqueror 
had no other Means to fatisfy, but by the 
Eftates of fuch as had appeared open Ene- 
mies to him * and doubtlefs, many innocent 
Perfons fuffered ill this JCind, under falfe 

Sug^ 
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Saggeftions and Accufations, which occa- Chap. 7 . 
fioned $reat Exclamations by the Writers of ,w ^V v -> 
thofe Times againft the Violences and Qp- 
preflions which were ufed after this Vidtory. 
And, Thirdly, Such as ftood Neuters, and 
middled not on either Side during the Con- 
trovcrfy: And doubtlefs, for fome Time 
after this great Change, ms*ny of thofe fof- 
fered very much, and were hardly ufed in 
their Eftates, efpecially fuch as were of the 
more eminent Sort. 

ficrvafw Tilbmcnfis , who wrote in the 
Time of Hen. 2. Libro l.Cap. $>uid Mur- 
drum g> quare fie diflum, gives us a large 
Account of what he had traditionally learned 
touching this Matter, to this Effedt, viz. 
Poft Kegni Conquifitioncm & Pcrducllmm Sub- 
jtQionem, &c. Nomine autem Succeffionis a tern- 
paribus fiibadfce Gentis nihil fibi Vcndicarent % l$c. 
i.e. After the Conqueft of the Kingdom, 
and Subjection of the Rebels, when the 
King himfelf and his great Men had fur- 
veyed their new Acquifitions \ and ftri£t 
Inquiry was made, who there were that, 
fighting againft the King, had faved them- 
lei ves by Flight : From thefe, and the Heirs 
of fuch as were flain in Battle, fighting 
againft him, all Hopes of Succeillon, or of 
pofleifing their Eftates, were loft \ for the 
People being fubdued, they held their Lives, 
as a Favour, $$c. 

3ut Gervafe> as he fpeaks fo liberally in 
fielation to the Conqueft, and the Subaftt* 
Gens, as he terms us \ fo it (hould feem, he ( 
was in great Meafure miftaken in this Re- 
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chap. t . lation : For it is moft plain, That thole that 
were not engaged vifibly in the Affiftance 
Keuters °f Harold, were not, according to the Rules 
not for- of thofe Times, difabled to enjoy their Pot 
fated, feflions, or make Title of Succellion to their 
Anceftors, ot tranfrait to their Pofterity as 
formerly, tho* poflibly fome Oppreflions 
might be ufed tp particular Perfons nere and 
there to the contrary. And this appears 
by that excellent Monument of Antiguity, 
fet down in Sir H. Spelmans Gloffary, in the 
Title of Drenches or Drenges, which I fhall 
here tranfcribe, viz, 

Edwinus de Sharborne, Et quidam alii qui 
e)e Hi fuerunt & Terr is fuis abierunt ad conque- 
(lor em &dixcrunt ei, quod nunquam ante con- 
queftum, nec in conqueflum, nec poft, fuerunt con- 
tra Regent ipfum in Concilio, out in auxilio fed 
tenuerunt fe in pace, Et hoc parati funtprobare 
qualiter Rex vellet Ordinare, Ptr quod idem Rex 
facit Inquiri per tot am Angliam ft itafuit, quod 
quidem probatum fuit, propter quod idem Rex 
prtcepit ut omnes illi qui fie tenuerunt fe in pace 
in forma prtdifla quod ipfi rebaberent omnes 
Terras & Dominations fuas adeo integre & in 
pace ut unquam babuerent vel tenuerunt .ante con- 
quefium fuitm, Et quod ipfi in pofterum wear en- 
iur Drenges. 

Church 

Lands not But it feems the Pofleffions of the Church 
confifca- were not un< 3 er this Difcrimination , for 
they being held not in Right of the Per- 
fbn, but of the Church, were notfubjedt to 
any Confifcation by the Adherence of the 

Pot 
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Pofleflbr to Harold the Ufurper : And there- CHAP - 
fore , tho J it feems Stigand Archbifliop of Kjrsr ^ 
Canterbury , at the coming in of William i. 
had been in fpine Oppofition againft him, 
which probably might be the true Caufe 
why he perform'd not the Office of his 
Coronation, which of Right belonged to 
him, tho' fome other Impediments were 
pretended, Vide Eadmerus in initio Libri, and 
might alfo pofiibly be the Reafon why a 
confiderable Part of his PofTelfions were 
granted to Odo Bifhop of Bayonne, but were 
afterwards recovered by Lanfrank, his Suc- 
ceflbr, at Piuenddn, in pleno Comitatu, ubi Rex 
fraceph totum Comitgtum abfque mora confi- 
dere, & homines Comitatus omnes Francigenos 
fracipue Anglos in antiquis Legibus & Canfuc* 
tudinibus feritos, in mum convenire* 
. / lb this may be added thofe feveral Grants 
and Charters made by King William i. men- 
tioned in the Hiftory of Ely, and in Eadme- 
rus, for reftoring to Bifliopricks and Abbies Cbarten 
fuch Lands, or Goods, as had been taken 
away from them, vh. ™ g to 

Churchn 

Willielmus Dei gratia Res Anglorum, Lan- &c 
franco Arcbiepifcopo Cantuar' & Galfrido £/>/- 
Jcopo Confiantiarum Roberto Comiti de ou 
Richardo filio Comitis Gilberti & Hugoni de 
Monte forti y fuijque aliis proceribus Regni Anglic 
falutem. Summonete Viceeomrtes meosex meo pr<e* 
cepto x & ex parte mea eis dicite ut reddant Epi- 
/eopatibus men &Abbatiis totum Dominium om- 
nefque Dominicas terras quas de Dominio Epifco* 
fat u urn meorum, & Abbatiarnm, Epi/copi met &. 

H z Abbata 
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Chap!?. Abhates eh vrt lenitute timore vel cupiditatt 
<s-V^ dedemntveMereconfenferuntvel # vtolentta 
faa inde abjlraxerunt, &f quod hatleuus tnju/te 
foffiderunt dt Donimio Ecclefiarum mearum. £4 
nift reddiderint ficut eos ex parte meajummoni* 
bttis, vos ipfosvelint nolint, confirtngtte redder e \ 
\Bt quod fi quilibet alius vel altquisvejlrumqutbus 
banc Jufiittam impofui ejufdem querelas juera 
reddat fmiliter quodde Domino EpiJcopatumtvH 
Ablator um mearum hahitt ne propter tUuttquod 
wdeal'tquisvefirum babebit, minus exerceat fuper 
meos Vicecomites vel altos, quicurtqueteneant 
Dominium Ecclefiarum mearum, quod ttddpto* 

PVilliehnus Rex Anglo? omnibus fuisfidelihn 
fun & Vieecomitibus in quorum Vtcecomttatibus 
Abbatia de Heli Terras babet falutem. Puctpto 
tit Abbatia pred. babe at Omnes confuetudtnesfuas 
fcilicet Saccbam & Sockam Toll $ team® If ' 
fanganetbeof Hamfocaa, fc? Grjtbbrice Fttbmte 
^Terdmte infra Burgum & extra \& omnes 
alias f oris fallnr as in terra fua fuper fuos homines 
ficut halmt Die qua Rex Edvvardus futt vivflt 
Be mortuus, & ficut mea juffione dirationata 
flpud Keneteford per plures Scyras ante meos 
Bar ones, viz. Galfridum ConftanttentemEp. f5 
Baldewine Abbatem, Sec. Tejte Rogero Bigot. 

milielmus Rex/tngl. Lanjranto Arcbupo-,& 
Romero Comiti Moritonix, & Galfndo Conjran* 
tien Epo. falutem. Mando vobis & Fracipt* 
wt iterum facialis congregari omnes Scyras qu* 
interfuerunt plac'tto babito de Terris Ecclefia de 
fjelt, antequam mea eonjux in Noman'tam «<h 
vijftme veniret, cum quibus etiamfint de Baroni- 
bus meif t qui (ompetenUr odeffe fotertnt & 
* fudiw 
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fradtSo placito inUrfnerlnt & qui terras ejuf- Chap. y . 
dem Ecclefia tenent\ §>uibus in unum tongre* ^^V^ 
£0/// eligantur plures de illis Anglis qui /aunt 
ijfwomodo Terra jacebant prafata Ecclefia Die 
-qua Rex Edwardus Obiit, & quod inde dixerint 
ibidem jure jurando tefientur $ quofafto reftituen- 
tur Ecclefia terra qua in Domwico fuo erant die 
vbitus Reps Edmirdi * Except is bis quits homines 
elamabant me fibi dedrffe 5 illasvero Uteris rriibi 
fignificate qua fat, & qui eas tenent 5 <gui our 
tern ientm Tkeinlandes qua proculdubio debent 
lene+i de Ecclefia f octant concordiam cum Abbate 
quam Meliorem poterint, & ft noluerunt terra 
remaneant ad Ecclefiam, Hoc quoque detinentibus 
Socbam £s? Sac c am fiat, &c. 

Willtelmus Rex Anglorum, Lan franco Arch- 
epijc, & G. Epifc. & R. Comiti M.falutem, 
&e. Defenditene Remigius Epifcopus novas 
tfmfuetadines requirat infra Infulam de Heli, 
Nolo enim quod ibi babeat nifi illud quod 
Anteceffor ejus habebat' Tempore Regis 



Et fiRemig. Eptfctpus /W* Placitare voluerit 
placitet inde ' ficut feciffet tempore Regis 
Edw. & placitum iftum fit in veftra pra- 
fentia-j De cuflodia de Norgitic Abbatem Si- 
meonem quietum effe demittite ; Sed ibi mumcio- 
nemfuam conduct faciat &cuflodiri. Facit'e 
remanere placitum deTerris quas Cctlumnian- 
tur fVillielmus de bu y fc? Radulpbus filius Guale- 
ranni, & Robert us Gernvn\ ft inde placitare 
noluerint ftcrtt^ inde placitaflent tempore 
Regis EdwaTdi , & ficut in epdem tempore 
Abbatia confuetudines 1 fuas babebat, Volo ut 
fas omnio facialis habere ficut Abbas per Char* 
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CHAP.y. tasfuas, & per Teftes fuos cas dcplacitare 
^*V^ poterit. 

Eccie/k- I might add many more Charters to the 
^fr^" f° re g°i n g> an ^ more efpecially thofe fa- 
fc^wted mous Charters in Spelman's Councils, Vol 2. 
from the /W. 14. ©165. whereby it appears, That 
Temporal, King William 1. Commutii Concilio, £§Concilio 
Archiepifcoporum> Epifcoporum & Abbatum, & 
cmniumPrinapum&Baronum Regni y inftituted 
the Courts for holding Pleas of Ecclefiaftick 
Caufes, to be feparate and diftindt from 
thofe Courts that had Jurifdi&ion of Civil 
Caufes. Sed de bis plufquam fatis. 

And thus I conclude the Point I firft pro- 
pounded,- viz. How King William 1. after 
his Vi&ory, dealt with the Poffeflions of th6 
EngliJI), whereby it appears that there was 
no Pretence of an Univerfal Comjueft, or 
that he was a Vi&or in Populum * neither 
did he claim the Title of EngUJh Lands upon 
that Account , but only made Ufe of his 
Vi6lory thus far, tofeize the Lands of fuch 
as had oppos'd him : Which is univerfal in 
all Cafes of Vi&ories, tho' without the Pre* 
tence of Conqueft. 
id Que- Secondly^ Therefore I come to the Second 
ftion. general Qneftion, viz. What was done in 
Relation to the Laws? It is very plain, that 
the King, after his Vidtory, did, as all wife 
Princes would have done, endeavour to 
make a ftri&er Union between England and 
Normandy \ and in order thereunto, he endea- 
voured to bring in the French inftead of the 
Saxon Language, then ufed in England: Dc- 

Iibtravit 
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hberavit (fays Holcot)quomodoLinguam Saxoni* 
cam fojjit defiruere, & Anglic am fc? Normarii- ^^Q^ 
cam taiomate concordat e & id to ordimivit quod Endea- 
nullus in Curia Regis placitaret nifi in Lingua vowed a 
Gallica, From whence a*ofe the Practice Union, in 
of Pleading in our Courts of Law in the j£ ^ 
Norman or FrrwA Tongue, which Cuftom l* ws Q f 
.continued till the Statute of 36 E. 3. 15* £*^w 

And as he thus endeavoured to make a iUld ^ r# 
Community in their Language, fo poflibly 
he might endeavour to make the like in their 
Laws, and to introduce the Norman Laws 
into England^ or as many of 'em as he thought 
convenient* and it is very propable, that 
after the Vi&ory, the Norman Nobility and 
Soldiers were fcattered through the whole 
Kingdom, and mingled with the Engli(b y 
which might poflibly introduce fome of the 
Norman Laws and Cuftoms infenfibly into 
this Kingdom: And to that End the Con- 
queror did induftrioufly mingle the En%lifb 
and Normans together, muffling the Normans 
into Englijh PofleHIons here, and putting the 
Englifb into Pofleflions in Normandy, and 
making Marriages among them, efpecially 
between the Nobility of both Nations. 

This gave the Englifb a Sufpicion, that 
they fhould fuddenly have a Change of their 
Laws before they were aware of it. But it 
fell out much better : For fir ft, there arifing 
fome Danger of a Defe&ion of the Englifb, 
countenanced by the Archbifhop of York in 
the North, and Frederick, Abbot of St. Albans 
in the South*, the King, by the Perfwafions of 
Lan franks Archbifhop of Canterbury, Pro bono 
• • . H 4 pads 
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feHAP. y. apud Berkbamfieeid juravit fuper Animal 
^^£^ retiquias San fit Albani taftifquc Sacro/anflis 
hjb Laws" Evangeliis (minifirante juramento Abbate Frede- 
confirmed. rico ) ut bonas £s? approbates antiquasRegni Leges 
quasfatiftt^S pit Angliae lieges ejus Anteccf}ores> 
& maxime Rex Edvardus fiatuit nrviolabiliter 
obfervaret ; Et fic pacificati ad propria Uti recef* 
ferunt. Vide Mat. Paris, in Vita Frederici Ab- 
baits Sanfti Albani. 

But altho' now, upon this Capitulation, 
the ancient Engli/b Laws were confirm'd, 
and namely, the Laws of St. Edward the 
Confeffor^ yet it appeared not what thofe 
Laws were : And therefore, in the Fourth 
Year of his Reign, we are told by Hoveden> 
in a DigreJlion he makes in his Hiftoky 
under the Reign of King Hen. z and alio 
in the Chronicle of Litbfield. 

Willielmus Rex > Anno quarto Regni Jut Confi- 
. lio Baronum juorum fecit Surmhonari per Univer- 
Jos Conjulatos Anglic Anglos Nob 'Ats & Sapien- 
tes $§ fua Lege eruditos ut eorum jura fs? conjue- 
tudines ab ipfis audiret, Eleftis igitur de Jingulis 
totius Patriae Comitatibus viri duodecimo jurcju- 
rando confirmaventnt ut quoad poffint rcilo tra- 
mite neque ad Dextrani neque ad Sim fir am par- 
tem divertentes Legum fuarum confaetudinetk^ 
Jancitam patefacerent nihil prttcrmittcntes nihil 
addentes, nihil pravaricemdo tout antes, &c. 
And then fets down many of thofe ancient 
Laws approv'd and confirm^! by the King, 
and Commune Concilium ; wherein it appears, 
that he feems to be riioft pleafed with thofe 
Laws that came under theTitle <£LcxDanica % 
as moft confonant to the Norman Cuftoms. 

Quo 
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guo auditU mox unherfi compatriot i qui Leges Chap - f- 
dixermt TriHes effeHi^ uno minifierio deprecati V -^>T N ^ 
jnnt quatenus permitteret Leges fibi propria* & 
fonfuetudines antiquas habere in quibus vixerunt 
PatreSj & ipfi in its nati & nutriti funt, quia ' 
durum Valde fibi foret fufcipere Leges igno- 
tas, & judicare dc iis qua nefciebant ; Rege 
vero ad fleHendum ingrato exijiente, tandem emit 
pcrfectttt fttnt dcprecantes quatenus pro Anima 
Regis Edvardi qui eas fub diem fuum eis concef 
for at Bar ones & Regnum & cujus or am Leges 
mon aliorum extraneorum cogere quamfub Legi- 
bus perfeverare patriis \ Unde Conjilio habito X]? 
Prtcatm Bairohem tandem acquievit, &\ umoa^ 

GervafittsTilkurienfis, who lived near that firmed. 
Time, fpeaks ftiortly, and to the Purpofe, 
thus : Propofitis Legibus Anglicanis fecundum 
tr'tplicitem earuin Diftinftionem, i.e. Merchen- 
lage, Weftfaxon-lage, & Dane-lage quqf- 
dam earum reprobans quafdam autem 'appro* 
bans Hits tranfmarinas Legis Neujlr'u quas ad 
Kegni Pacem tuendam efficafiffime videbantur> 
atftcit. 

So that by this, there appears to hare 
been a double Colle&ion of Laws, viz. 

Ftrft, The Laws of th& Confeffor^ which 
Were granted and confirmed by King WiU 
Kam, and are alfo called the Laws of King 
William^ which are tranfcribed in Mr. Sel- 
dens Notes unon Etidmerus, Page 173. the 
Title whereot is thus, viz. H*e funt Leges 
& Confuetudines quas Willielmiu Rex conceffit 
univerfo populo Anglic poft fubaftam Tenant 
eadem funt quas Edvardus K?x cognatus ejus 
obfervavit ante eum : And thefe feem to be the 

very 
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Chap. ?. very fame that Ingulfm mentions to hatftt 
been brought from London, and placed by 
him in the Abbey of Cropland in the fif- 
teenth Year of the fame King William, at- 
tuli eaicm Vice mecufn Londini in mum Mona- 
fterium Legum Volumen, H§c* 
And others Secondly There were certain additional 
added ws 3 t t h at Time eftablifh'd, which Gervafius 
Vilburienfis calls, jkgtt Neuftri* qua efficaciflimt 
videbantur ad tuendam Regni pacem * which 
feems to be included in thofe other Laws of 
King William tranfcribed in the fame Notes 
upon Eadmerus, Pag. 189, 193, 65V. which in* 
deed were principally d&figned for the Efta* 
bliftiment of King William in the Throne, 
and for the fecuring of the Peace of the 
Kingdom, efpecially between the Englifb and 
Normans, as appears by thefe Inftances, viz. 

The Law de Murdro, or the Common 
Fine for a Norman or Frenchman fi&in, and 
the Offender not difcovered 1 The Law 
for the Oath of Allegiance to the King : 
The Introdudtion of the Trial by fingle 
Combat, which many Learned Men have 
thought was not in Ufe here in England be* 
fore Will. 1. And the Law touching Knights 
Service, which Braflon, Lib. 2. fuppofes to 
be introduced by the Conqueror, viz. Quod 
omncs Comites Millies & Servient es & univerfi 
liberi homines tortus Regni habeant & teneant 
fe femper bene in Armis^ in Eqiits ut decet & 
quod fint femper prompti £5 bene parati ad Scr- 
vitium fuum integrum nobis explendum & per* 
agendum cum femper Opus affuerit fecundum quod 
nobis de Feodo debent © Tenementis juis de Jure 

facere 
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facere ficut illis flatuimus per Commune Con- chap. j. 
cilium totius Regni prtdifti, & illis dedimus & 
concejftmus in Feodo jure btreditario. Wherein 
we may obferve, that this Conftitution feems 
to point at Two Things* viz. The aflizing 
of Men for Arms, which was frequent under 
the Title De addenda ad Arma, and is after- 
wards particularly enforcd and reftified by 
the Statute of Winton, 13 Ed. 1. and next 
of Conventional Services referved by I>- 
mres upon Grants made out of ttie Crown 
or Knights Service, called in Latin, Forinfe- 
cum 9 or Regale Servitium. 

And Note, That thefe Laws were not im- 
pofed qA Libitum Regis, but they were fuch 
as were fettled per Commune Concilium Regni, 
and poflibly at that very Time when Twelve 
out of every County were return'd to afcer- 
tain the Confeffors Laws, as before is men- 
tioned out of Hoveden, which appears to be 
as fufficient and effectual a Parliament as *^f> 
ever was held in England. 

By all which it is apparent, Ftrfi, That 
Wilham 1. did not pretend, nor indeed could 
he pretend, notwithftanding this Nominal . 
Conqueft, to alter the Laws of this King- 
dom without common Confent in Communi 
Concilio Regni) or in Parliament. And, Second- 
ly, That if there could be any Pretence of 
any fuch Right, or if in that turbulent Time 
fomething of that Kind had happened yet 
by all thofe folemn Capitulations, Oaths, 
and Conceffions, that Pretence was wholly 
avoided, and the ancient Laws of the King- 
dom fettled, and were not to be altered, or 
2 added 
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ch kv.f. added unto, at the Pkafitre of the Congue* 
for, without Confent in Parliament. 

In the Seventeenth Year of his Reign, 
(or as fame fay, the Fifteenth) he began 
that great Survey, recorded in Two Books?, 
called, The Great Doom/day Book, and Little 
Doom/Jay Book, and finifhed it in the Twen* 
tieth T§£ar of his Reign, Anno Domini io6£* 
as appears by the learned Preface of Mr. 5el~ 
den to Eadmerus, and indeed by the Books 
themfelves. Tht Original Record of which 
. is ftill extant, remaining in the Cuftody of 
the yiee-Chamberlains of his Majefty's £#- 
cbequer. This Record contains a Survey of 
all the ancient Demefn Lands of the King- 
dom, and contains in many Manors, not 
only the Tenants Names, with the Quantity 
of Lands and their Values, but likewife the 
Number and Quality of the Refients or In- 
habitants, with divers Rights, Privileges, 
and Cuftoms claimed by diem and being 
made and found by Verdid or Prefentment 
of Juries in every Hundred or Divifion upon 
their Oaths, there was no receeding from, 
or avoiding what was written in this Re- 
cord : And therefore as Gervafius Tilburienfis 
fays, Page 41. Ob hoc nos eundm Librum 
Judiciarium Nommamus * Non quod in eo de 
propofith aliauibus dubiis feratwr fententia, fed 
quod db eoficut ab ultimo Die Judicii non licet 
ulln ratione difcedvre. 

* And thus much fliall fuffice touching the 
Fifth General Head * namefy, of the Pro* 
grefs made after the Coming-in of Ring 
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William, relating to the Laws of England, chap. f . 
their Eftabliflvment, Settlement, and Alt*- 
ration. If any one be minded to fee what 
this Prince did in reference to Eccleliafticks, 
let him confult Eadmtrus, and the learned 
Notes of Mr. Sehkn upon it, efpecially Page 
167, 168, &c. where he fhall find how this 
King divided the Epifcopal Confiftory from 
the County Court, and how he reftrain'd 
the Clergy and their Courts from exercifing 
Eoclefiaftical Jurifdiftion upon Tenants m 
Capita 
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CHAP. VL 

Concerning the Parity or Similitude of the 
, Laws of England and Normandy, and 
the Reafons thereof. 

f*J££^ /r p v HE great Similitude that in many 
£^L^ X Things appears between the Laws of 
not deri- England, and thofe of Normandy, has given 
ved from fome Occafion to fuch as confider not well 
x !llJ! orm °^ Things, to fuppofe that this happened 
by the Power of the Conqueror, in con- 
forming the Laws of this Kingdom to thofe 
of Normandy i and therefore will needs 
have it, that our EngUJk Laws ftill retain 
the Mark of that Conqueft, and that we 
received our Laws from him as from a 
Conqueror * than which Aflertion, (as it 
appears even by what has before been faid) 
nothing can be more untrue, Belides , if 
there were any Laws derived from the Nor* 
mans to us, as perhaps there might be fome, 
yea, pofTibly many $ yet it no more con-» 
eludes the Pofition to be true, that we re«« 
ceived fuch Laws per Modum Conqueftus, than 
if the Kingdom of England fliould at this 
Day take fome of the Laws of Ptrfia, Spain, ' 
Egypt, or AJJyria, and by Authority of Par- 
liament fettle them here. Which tho' they 
were for their Matter Foreign, yet their 
obligatory Power, and their formal Nature 

OS 
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or Reafon of becoming Laws here , were Chap 
not at all due to thole Countries, whofe V - / "V 
Laws they were, but to the proper and 
intrinlical Authority of this Kingdom by 
which they were received as, or enacted 
into, Laws : And therefore, as no Law that 
is Foreign, binds here in England, till it be 
received and authoritatively engrafted inta 
the Law of England \ fo there is no Reafon 
in common Prudence and Underftanding 
for any Man to conclude, that no Rule or 
Method of Tuftice is to be admitted in a 
Kingdom, tho* never fo ufeful or beneficial, 
barely upon this Account, That another 
People entertain'd it, and made it a Part of 
their Laws before us. 

But as to the Matter itfelf, I lhall con- 
fider, and enquire of the following Particu- 
lars, viz. 

1. How long the Kingdom of England 
and Dutchy of Normandy flood in Conjunct 
tion under one Governor. 

2. What Evidence we have touching the 
Laws of Normandy, and of their Agreement 
with ours. 

3. Wherein confifts that Parity or Difpa- 
rity of the Englijb and Norman Laws. 

4. What might be reafonably judged to 
be the Reafon and Foundation of that 
Likenefs, which is to be fbijnd between 
the Laws of both Countries. 

Ftrft, Touching the Conjundtion under 1, 
on? Goyernor of England and Nqrmandy, tye 
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chap. & are to know, That the Kingdom of England 
*- / "V x ~' and Dutchy of Normandy were dfe in 
Conjunction under thefe Kings, viz. Wil- 
liam i. William 2. /f<f»ry 1. King Stephen, . 
Htnry 2. and Richard 1. who, dying without 
Iflfue, left behind him /tfr/W Earl of Bri- 
tain, his Nephew, only Son of Geoffry Earl 
of Britain , fecond Brother of Richard 1. and 
J(?^ the youngeft Brother to Richard 1. 
who afterward became King of England by 
ufurping the Crown from his Nephew ^r- 
/Zw. But the Princes- of Normandy ftill ad- 
hered to Arthur, ficut Domino Ligeo fuo dicentes 
Judicium &Confuetudinem efje MarumRcgiomtm 
ut Art bums films Fratris Senioris in Patumonio 
fib': debit 0 ^ h<er edit ate Avunculo fuo Juccedat 
eodem jure quod Gaulfridus Pater ejus effet habi- 
turus ji Regi Rickardo defunfto fupervixiffet. 
Elder Bro And therein they faid true, and the Laws 
ihcr dying 0 f England were the fame, Witnefs the Suq- 
Scpikf ccffl0n of #'^r</ 2. to Edward alfo the 
his Son to' Laws of Germany, and the ancient Saxons 
inherit, were accordant hereunto $ and it was ac- 
cordingly decided in a Trial by Battle, un- 
der Otko the Emperor, as we are told by 
Radulphus, de Diceto fub Anno 945;, And fuch 
are the Laws of France to this Day, Vide 
Chopimus de Domanio Francis, Lib. 2, Tit. 12. 
And fudi were the ancient Cuftoms of the 
Ntrmans, as we are told by the Grand Con* 
tumier, cap. 99, And fuch is the Law of 
Normandy, and of the Ifles of Jerfey and 
Guernfj (which fome Time were Parcel 
thereof) at this Day, as is agreed by *T rrrier, 
the beft Expofitor; 0 f their Cuftoms, Lib. 2. 

cap* 
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2. Ahd fo it was adjudg'd within my chap. 6. 
Remembrance in the Ifle of Jerfey, in a 
Cbntroverfy there, between John Percbard 
and John Rowland, for the Goods and Eftate 
of Peter Percbard. 

But neverthelefs, John the Uncle of Ar- 
thur cams by Force and Power, Et Rotoma- 
gum Gladio Ducatus Normannia accinftus eft K 
per Minifierium Rotomagenfis Archiepifcopi, as 
MaU Paris fays and Ihortly after alfo ufur- 
ped the Crown of England, and imprifbned 
his Nephew Arthur, who died in tne Year 
1202, being as was fuppofed murthered by 
his faid Uncle, Vide Mat. Paris, in fine Rcgrn 
Regis, Ric? Primi, and fValfingham m his fpo- 
digma Neyftri* jub eodem Anno 1202. 

And to countenance his Ufurpation in 
Normandy, and to give himfelf the better 
Pretence of Title, he by his Power fo far 
prevailed there, that he obtained a Change 
of the Law there, purely to ferve his Turn, 
by transferring the Right of Inheritance from 
the Son of the elder Brother to the younger 
Brother, as appears by the Grand Contumicr* 
cap. 99. But withal, the Glofs takes Notice 
of it as an Innovation, and brought in by 
j^gep of Power, tho 9 it mentions not the par* 
txcular Reafon, which was as aforefaid. 

The King of France (of whom the Dutchy 
of Normandy was holden) highljr refented 
the Injury done by King John to his Nephew 
Arthur , who, as was ftrongly lufpedted, came 
not fairly to his End. He fummoned King 
John as Duke of Normandy into France, to 
giv^ an Account of his Aftions, and upon 
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^L^lf- his Default of api>earing, he was by King " 
y**^ Philip of France forejudged of the faid Dutchy, 
Vide Mat. Paris, in initio Regni Johanms $ and 
this Sentence was fo effectually put in Exe- 
cution, that in the Tear 1204, Mat. Paris ; 
tells us, Tota Normannia, Turania Andegavia, 
& PiUavia cufn Civitatibus & Capitis & 
Rebus alits prater Rupellam, Toar,& Mar 
CafteUam funt in Regis francorum Dominium 
dcvoluta. 

• But yet he retained, tho* with much Dif- 
ficulty, the Iflands of Jerfey and Guernfey, 
and the uninterrupted Poffeflicm of fome 
Parts of Normandy for fome Time after, and 
both he and and his Son King Hen. 3. kept 
the Stile and Title of Dukes 4$ Norma** 
dy, &c. 'till the 43d Year of King 
at which Time for 3000 Livres Tournois, and 
upon fome other Agreements, he resigned 
Jformamfy Normandy and Anjou te the King of France, 
rcfigiied an( i n ever afterwards ufed that Title, as 
John!* appears by the Continuation of Mat. Paris, 
fub Anno 1260, only the four Iflands, fome 
Time Parcel of Normandy, were ftill, and 
to this Day, are enjoyed by the Crown of 
England, viz. Jerfey, Guernjfey, Sarke, and 
Aldernay, tho' they are ftill governed under 
their ancient fyrman Laws. 

Secondly, As to the Second Enquiry, What 
Evidence we have touching the Laws of 
Normandy : The beft, and indeed only cop** 
mon Evidence of the ancient Cuftoms and 
Laws of Nomapdy, is that Book which is 
The Co*- called, Vbe Grand Contumier of Normandy* 

J~£ which in later Years has been iUuftratcd * 
' not 
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Hot only with a Latin and Fr^i Glofs, but 
alfo with the Commentaries of terrier, a 
Jt/nri Author. / . 

This Book does not only contain many 
rf the ancienter Laws of Normandy, but 
tnoft plainly; it contains thofe Laws and Cu- 
ftoms which Were in Ufe here in the Time 
of King Hen. t. King Rich. i. and Kinc John, 
jta, and fudi alfo as were in Ufe and Prac- . 
tice in that Country after the Separation 
of Normandy from the Crown of England \ 
for we fhall find therein, in their Writs and 
ProcefTes, frequent Mentiqn of King Rich. r. 
and the entire Text of the noth Chapter 
thereof is an Edift of Philip Kinz of France, 
after the Severance of Normandy from the 
Crown of England. (I fpeak not of thofe 
additional Edids which are annex'd to that 

, Book of * far later Date.) So that we are 
not to take that Book as a Collection of the 
Laws of Normandy, as they ftood before the 
Acceffion or Union thereof to the Crown 
of England \ but as they ftood long after, 
tinder the Time of thofe Dukes of Normandy 
that luefteded WiVxam i. and it feems jg 
be a Collection made ^jfrer the Time W 

• K. Hsn. 3, or at leaft aftet the Time of 
It. John* and confequent ly it ftates their LaWS 
and Cuftoms as they ftood in Ufe and Pra- 
ftice about the Time of that Collection 
made, which Obfervation will be of \Jfo 
in the enfuing Difcourfe. 

thirdly, Touching the Third Particular, V 
vh. The Agreement and Difparity of the 
Laws of England and Normandy. It is very 
I z true, 
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chap.*, true, wefhallfind a great Suf&bleneft in 
their Laws, in many Things agreeing with' 
the Laws of England, efbecially as they flood 
in the Time of King Hem 2. the beft Indi- 
cation whereof we nave in the Colle&ion 
of Glanvilki the Rules of Difcents f of 
Writs, ofProcefs, of Trials, and fome other 
Particulars, holding a great Analogy in 
both Dominions, yet not without their Dif- 
ferences and Difparities in many Particu- 
, lars, viz. 

Difference Ftrft, Some of thofe Laws are fuch as were 
t iTc f11 lleVeru ^ * n £*glmd % for Inftance, There 
mier was * n Normandy a certain Tribute paid to 
the Laws the Duke, called Monya, i c. a certain Suih 
ofEnglani yielded to hitn ( in Confideration that he 
fhould not alter tneir Coin) payable every 
three Years, Vide Contumier, cap. if. But 
this Payment was never admitted in Eng- 
land \ indeed it was taken for a Time, but 
was oufted by the firft Law of King Hen. 1. 
as an Usurpation. Again, by the Cuftom of 
frJomandy, the Lands defcended to the Ba- 
ftard Eigne, born before Marriage of the 

tie Woman, by whom the fame Man had 
er Children after Marriage, Contumier, 
'cap. 27. But the Laws of England were al- 
ways contrary, as appears by Glamilk, 
Lit. 7. cap.i$. And tne Statute of Merton, 
which fays, Nolumus Leges Anglicanas Mu- 
fare, &cl Again, by the Laws of Normandy, 
if a Man died without IfTue, or Brother* ot 
Sifter, the Lands did defcend to the Father, 
Contumier, cap.i$. Terrier, cap. 2. But in 

Eng* 
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England, this Law feems never to have been CH A *« 
ufed. worv 

2dfy, Again, Some Laws were ufed in 
Normandy, which were in Ufc in England 
long before the fuppofed Norman Conqueft, 
and therefore could in no Poffibility have 
their original Force, or any binding Power 
here upon that Pretence : For Inftance. it 
appears by the Cuftumier of Normandy, tnat 
the Sheriff of the County was an Annual 
Officer, and fo 'tis evident he was likewife 
in England before the Conqueft : And among 
the Laws of Edward the Confejfor, it is pro* 
vided, ^uod Aldermanni in Chntatibus tandem 
babeant Dignitatem qualm babent Ballhi bun* 
dreiorum in Ball'tvis fuis Jub Vicecomitem : 
Again, Wreck of the Sea, and Treafure 
Trove was a Prerogative belonging to the 
Dukes of Normandy, as appears by the 
Contutnier, cap. 17, 6f 18. and (b it was be- 
longing to the Crown of England before the 
Conqueft, as appears by the Charter of 
Edward the Confefjor to the Abby of Ram fey 
of the Manor of Ringfiede, cum toto ejeftu 
Maris quod Wrecfcmn dicitur, and the like, 
wde ibid, of TYeafors Trove, $t vide the 
Laws of Edward the Confefjor, cap, |4. 80 Feal- 
ty, Homage, and Relief, were incident to 
Tenures by the Laws of Normandy, Vide Con* 
tumier, cap. 29. And fo they were in England 
before the Conqueft, as appears by the Laws 
of Edward the Confefjor, cap.tf. and the 
Laws of Canutus % mentioned by Brompton, 
cap. 8. So the Trial by Jury of Twelve Men ' 
was the ufual Trial among the Normans in 
I 3 mod 
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chap. 6. mo£fc Suits, efpecially in Affizes, & Jurk 
Utrums, as appears by the Contumier, cap. 92, 
93, & 94. and that Trial was in Ufe here in 
England before the Conqueft, as appears iii * 
Brampton among the Laws of King Eltbrej, 
cap. 3. whiph gives fome Specimen of it, 
viz. Habeant placita in fingulis Wapentachii$ 
extant Seniores duodecim Thani vel Pr& 
pofitus cum its jurcnt quod neminern innocent 
Urn acatfare mc Noxium concelare. 

idly, A&in, In fome Things, tho* both 
the Law ot Normandy and the Law of Eng- 
land agreed in the Fad, $nd in the Man- 
ner of Proceeding , yet there was an appa- 
rent Difcrimination in their Law from ours : , 
As for. Inftance, The Hufband feized in 
|tight of the Wife, haying Iffue by her ? 
and (he dying, by the Cuftom of Normandy 
he held but only during his Widow? 
hood, Contamier, cap. 119. But in England, 
he held during his Life by the Curtefy of 
England. 

4thly, But in fome Thing?, the Laws of 
Normandy agreed with the Laws of England, 
efpecially as they ftood in the Times of 
Hen. 2. and Rich. fo that they feem 
to be as it were Copies or Counterparty 
Qne of another t tho* in many Things, the 
Laws of England are fince changed in a great 
Meafure from what they then were I Fo$ 
Alliance, at this Day in England, ,.and for 
very many Ages paft, all Lands of Inheri- 
tance, as well Swage ^Tenures, a$ of Knight^ 
Service, defcend to the eldeft Son, unlef$ 
ifx Kent and fome pther Tlaces ^rhere th$ 



Digitized jDy 



Common LaU) Of England* 119 

Cuftom diredts the Defcent to all the Males, Chap.s. 
and in fome Places to the youngeft but N -'"V N -' 
the ancient Law ufed in England, though it 
directed Knights Services and Serjeanties tp 
defcend to the eldeft Son, yet it directed 
Vaffalagies and Soccage Lands to defcend to 
all the Sons, G/anvil. Lib. 7. cap. 3. and fo 
does the Laws of Normandy to this Day. 
Vide Contumier, cap. 26. Q> po/l hie, cap. If. 

Again, Leprofy at this Day does not im- 
pede the Defcent h but by the Laws in Ufe 
in England \ in the elder Times, unto the 
Time of King John, and for fome Time 
afterwards, Leprofy did impede the Defcent, 
as Placito Quarto Jobanrits, in the Cafe of 
W. Falcb, a Judge of that Time , and ac- 
cordingly were the Laws of Normandy. 
Vide Le Contumier, cap. 27. 

Again, At this Day, by the Law of Eng- 0Itl Latv 
land, in Cafes of Trials by Twelve Men, £ T rkli 
all ought to agree, and any one difTenting', y * 
no Verdid can be given $ but by the Laws 
of Normandy, tho' a Verdidt ought to be by 
the concurring Confent of Twelve Men, 
yet in Cafe of DifTent or Difagreement of 
the Jury, they ufed to put off the leffer 
Number that were Diffenters, and added a 
kind of ft ales equal to the greater Number 
fo agreeing, until they had got a Verdict of 
Twelve Men that concurred, Cont writer, c. 9 j. 
And we may find fome ancient Footfteps 
of the like Ufe here in England, tho' long 
fince antiquated, Vide Bratton, Lib. 4. cap. 19. 
where he fpeaks thus, Contingit etiam muU 
iqtiens quod Juratores in irritate d'nendcr fn*t 
I 4 fit* 
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ptffunt fententiam, $>$o cafu de C on ftlio Curia 
ajfortietur Affifa, ita quod apponantur alii juxta ' 
nifmerum majoris partis qua diffenferit, vtl fal~ 
tern quatudr vel fex & adjungantur aliis, vel 
etiam per feipfos fine aim, de Dentate dtfeutiant 
6? judicent, & per fe refpondeant corum 
verediftum alloc abitur & tenebitur cum quibus 
ipfi convenient. 
And of De- Again, At this Day, by the Laws of Etig* 
fteiits. land, a Man may give his Lands in Fee- 
fimple, which he has by Defcent, to any 
one of his Children, and difinherit the reft : 
, But by the ancient Laws ufed here, it feems 
to be otherwife j as Mich. 10. Jobannis Glanv. 
Lib. 7. cap. 2. the Cafe of William deCaufeia. 



mandj, as we find in the Grand Contumier, 
cap. 36. §>uand le Pere avait phfteurs fills, Us 
ne peat fairde it /on Heritage le un Meilleur 
que le auter $ and yet it feems to this Day, 
in England, it holds fome Refemblance in 
Cafes of Frank-Marriage, viz. That the 
Donefs, in Cafe fhe will have any Part of 
her Father's other Lands, ought to put her 
Lands in Hocbpot. 

Again, By the Law of England, the 
younger Brother lhall not exclude the Son of 
the elder, who dijd in the Life-tiine of the 
Father : And this was the ancient Law of 
Normandy, but received fome Interruption 
in Favour of King Jobn's Claim, Vide Con* 
tumier, cap. 2 5. &? bic ante $ and indeed, ge- 
nerally the Rule of Defcents in Normandy 
was the lame in moil Cafes with thatVfcf 
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Defcents with us at this Day; as for In- CHAP 
ftjmce, That the Defcent of the Line of s/v%/ 
the Father fhall not refort to that of the 
Mother, Etecomjerjoy and that the Courfe 
was otherwife in Cafes of Purchafes. But 
in moft Things the Law of Normandy was 
confonant to the Law with us, as it w^s in 
the Time of King Richard i. and King 
John 5 except in Cafes of Defcents to Ba» 
ftard eigne, excluding Mulierpuifne, as afore- 
faid. . ^ 

Again, at this Day there are many Writs The* 
now in Ufe which were anciently al& in Wr «> • 
Ufe here, as well asin Normandy: As Writs 
of Rights, Writs oFDower, Writs Be novel 
Dijjeilm y de Mortdanceflor, Juris utrum y Dar- 
rein prefentmtnty ®r. And iome that are now 
out of Ufe, though anciently in Ufc here 
in England*, as Writs De Feo/o vel Vado, De 
Feodo vel War da, QSr. All which are taken 
Notice of by Glanville, Lib. 13. cap. 28, 29. 
And the very fame Forms of Writs in Effect 
were in Ufe in Normandy as appears by the 
Contumier per fatum, and the Writ De Feodo 
velVado ? (Hid. cap. 11.) according to Glan- 
ville> Lib. 13. cap. runs thus, viz. Ren 
Vicecomiti falutem : Summone per bonos fummoni^ 
tares duodenim liberos & legates homines de vi- 
cineto quod fint coram me vel Jufliciislmeis eo die 
parati Sacramento Recognofcere utrum N. teneat 
unam Car neat am Terr* in ilia villa qua R. da* 
mat ver/us eum per Breve meum in feodo an in 
vadio, invadiatem ei ab ipfo R. vel ab H/ante- 
ccflbre ejus, (vel aliter ft fit Feodam vel bstre- 
ditas ipfius N. an in vadio invadiata ei ab ipfo 

if. vel 
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€h ap. 6. J?, w/ tfi //. §?r. £/ interim tcrram Mam vi* 

And according to the Grand Contumier, 
that Writ runs thus, irfc, ^i/frx ^rr^ri/ fe- 
cur urn de clamor cju$ profequend lummoncasRe* 
eognitores de Viceneto quodfint adprimas Mifas 
Balltytj ad cognofcendum utrum Carucata Lcrrt 
in B. quod. G. deforceat R. fit Feodum tenentis 
vel vadium novum diflum per manus G. foft 
Cor onationem Regis Richardi &?■ pro quanta, & 



ditrntj & vidcatur interumVerr^ &c. So that 
there feenis little Variance, either in >he 
Nature or in the Form of thofe Writs uled 
here in the Time of plenty 2. And thofe 
ufed in Normandy when the Contumier was 
made. 

Timw of Again* The Ufe was in England to limit 
jumita- certain notable Times, within the Compafs 
tioin of which thofe Titles which Men defign'd 
to be relieved upon, mull accrue : Thus it 
was done in the Time of Henry 3. by the 
Statute of Merton, cap. 8. at which Time 
the Limitation in a Writ of Right was from 
the Time of King Henry 1. and by that Sta- 
tute it is reduced to the Time of King Hen* 
ry 24 and for Aflizes of Mortdanceftor they 
were thereby reduoed from the laft Return 
of King John out of Ireland, which was 
12 Jobannis, and for Aifiaes of Navel Dtf* 
Jeifin 9 a prima T r amfretatione Regis in Norman* 
niam, which was 5 Hep. 3. and which be- 
fore that had been peft ultimum redditum 
Henricus 3. de Britannia, as appears by 
Brafton, And this Time of limitation was 
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^lfo afterwards, by the Statutes of Weftm. L c *£& 
cap. 39. and Weft. 2. cap. 2. 46. reduced v/ ^- 
unto a narrow Scantlet, the Writ of Right 
being limited to the Firft Coronation of 
King Richard 1 . 

But before the Limitation fet by that 
Statute of Mat on , there were feveral Limir 
tations fet for feverals Writs j for we find 
among the Pleas of King Johns Time, the 
Limitation of Writs, De Tempore quo Rex 
Henricus avus nofter fait vivus £5? Mortuus ; 
and in a Writ of Axle, Die auo Rex Hen- 
ricus ob'iit in the Time of Henry 2. as ap- 
pears byGlanville, Lib. 13. cap. 3. there 
ivere then divers Limitations in Ufe, as in 
Mortdanceftors, poft prima Coronationem no- 
ft ram, viz. Henrici jecundi, Glanvil. Lib. i„ 
cap. 1. and touching Aflizes of Novel Dif- 
feifm, Vide ibid. cap. 32. where he tells us, 
Cumquis intra AJfij am , f§c. And the Time of 
Limitation in an Atfize, was then poft ultimam 
me am Transfretationem, (viz. Henrici primi) in 
Normanniam, Lib. 13. cap. 33. But in a Writ 
of Right, as alfo in a Writ of Cuftoms ancj 
Services, it was de tempore Regis Henrici out 
tnei, Vffcj Hen. 1. vid. ib. Lib. 12. cap. 10, 16. 
and it feems very apparent, that the Limir 
tations anciently in Normandy, for all A£iion3 
Anceftral was poft primam Coronationem Regis 
Henrici jecmidi, as appears exprefly in the 
fontumier, cap. in. DeFeofe& Gage.^ 

So that anciently the Time of Limita-? 
tion in Normandy was the fame as in England^ 
and indeed borrowed from England, viz. In 
all Anions Anceftrel from the Coronation 
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chap. 6. 0 £ /fcwy 2. And thus in thofe Anions 
yv^ wherein the Limitation was anciently from 
the Coronation of King Richard i. was fub* 
ftituted as in the Writ De Feofe @ Gage, in 
the Contumter, cap. in. Be feofe &forme $ 
cap. 1 12. In the Writ D<? L<7 Apparifan, ib. 
tap. %4.. & cap. 22. Afcun Gage ne peut eftre 
reqmfe en Normandy, ft il ne fuit engage peft k 
Coronemeht ae Roy Richard ou deins quarante 
annus : So that the old Limitation, as well 
for the Redemption of Mortgages, as for 
bringing thofe Writs above-mentioned, was 
pofi Coronationem Regis Henrici Secundi $ but 
altered, as it feems, by King Philip, the 
Son of Lewis King of France^ after King 
John's Eje&ment out of Normandy, and 
ifince the Time from the Coronation of King 
Richard i. is eftimated to bear Proportion 
to 40 Years. It is probable this Change of 
the Limitation by King Philip of France, 
was about the Beginning of the Reign of 
King Henry ^ or about 30 or 40 Years 
after the Coronation of Richard 1 . from 
whofe Coronation abotit 30 Years wer£ 
v elapfed, 5 aut 6 Henrici 3. for anciently 
the Limitation in this Cafe was 30 Years. 
4* * Fourthly, I now come to the Fourth In- 
quiry, viz. How this great Parity between 
the Laws of England and Normandy came 
to be effected and before I come to it, I 
lhall premife Two Obfervables, which I 
would have the Reader to carry along with 
him through the whole Difcourfe, viz. 
Frft ? That this Parity of Laws does not at 
all infer a Neceifity, that they lhould be 

impofed 
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*impofed by the Conqueror* which is faf&^HAP^. 
ciently fhewn in the foregping Chapters * yf***** 

*nd in this it will appear that there were 
divers other Means that caufed a Similitude 
of both Laws, without any Suppoiition of 
impoling them by the Conqueror. Secondly* 
That the Laws of Normandy were in the «* 
greater Part thereof borrowed from ours, 
rather than ours from them, and the Simi- 
litude of the Laws of both Countries did 
in greater Meafure arife from their Imita- 
tion of our Laws, rather than from our Imi- 
tation of theirs, though there can't be de- 
nied a Reciprocal Imitation of each others 
Laws was, in fome Meafure at leaft, had 
in both Dominions ; And thefe Two Things 
being premifed, I defcend to the Means 
whereby this Parity or Similitude of the 
Laws of both Countries did arife, as follow, 
viz. 

Firft, Mr. Camden and fome others have Caufesof a 
thought, there was ever fome Congruity be^ % n F" hy 
tween the ancient Cuftoms of this Ifland 
and thofe of the Country of France, both 
in Matters Religious and Civil ; and tells 
cis of the ancient Druids, who were the 
•common Inftruftors of both Countries: Gallia 
Caufidicos docuit jacunda Britannos: And 
fome have thought, that anciently both 
Countries were conjoined by a fmall Neck 
of Land, which might make an eafier 
Tranfition of the Cuftoms of either Coun- 
try to the other \ but thofe Things are too 
lemote Conje&urcs, and we need them not 
i to 
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chap. 6. to fbltfe the €ongruity of Laws beWreeii 

England *nd Normandy. Therefore, - 
Commerce, Secondly, It feems plain, that before thtf 
tf e' ^die & orma9 ! s ^niing in Way of Hoftility, there 
^gnjb was * g rcat Interconrfe of Commerce and 
andiWr- Trade, and a mutual Communication, bci* 
tween thd& Two Countries 5 and the Con* 
fenguuiity between the Two Princes gave 
Opportunities of f enteral Interviews between 
them and their Courts in each others Coun* 
tries: And it is evident by Hiftory, that 
^ the Conf effor> before his Acceffion to the 
Crown, made a long Stay in Normbndy, and 
was there often, which of Confequenoe muft 
draw many of the Endijh thither, and of 
the Normans hither \ all which might be a 
Means of their mutual l/nderftanding of 
the Cuftoms and Laws of each others Coun- 
try* and gave Opportunities of Incorpora- 
ting and ingrafting divers of them into 
each other, as they were found ufeful or 
convenient . 3 and therefore the Author of 
the Prologue to the Grand Cuftutmer thinks 
it more probable, That the Laws of Not* 
mandy were derived ftomEngfond, than that 
ours were derived from thencew 

Thirdly, *Tis evident, that when the Duke 
of Normandy came in, he brought over a 
great Multitude, not only of ordinary Sol* 
diers, but of the beft of the Nobility and 
Gentry of Normandy $ hither they brought 
their Faaiilies, Language and Cuftoms, and 
the Vi&or ufed all Art and Induftry to in* 
corporate them into this Kingdom : And 
the more effeftuaUy to male* both People 

become 
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become one Nation , he made Marriages chap. 6. 
between the Englifb and Normans , tranf- 
planting many Norman Families hither, and 
many Englifi Families thither-, he kept his 
Court fometimes here, and fometimes there-, 
and by thofe Means infenfibly derived many 
Norman Cuftoms hither, and Englifb Cuftoms 
thither, without any fevere Impofition of 
Laws on tjie Englifb as Conqueror : And by 
this Method he might eafily prevail to bring 
in, even without the Peoples Confent, fome 
Cuftoms and Laws that perhaps were of 
Foreign Growth; which might the more 
eafily be done, confidering how in a Ihort 
Time the People of both Nations were in- 
termingled; they were mingled in Mar- 
riages, in Families, in the Church, in the • 
State, in the Court, and in Councils } yea, 
and in Parliaments in both Dominions, 
though Normandy became, as it were, an 
Appendix to England, which was the nobler 
Dominion, and received a greater Confor- 
mity of their Laws to the Englijh, than they 
gave to it. 

Fourthly, But the greateft Means of the 
Aflimilation of the Laws of both Kingdoms 
was this : The Kings of England continued 
Dukes of Normandy till King Johns Time, 
and he kept fome Footing there not with (land- 
ing the Confifcation thereof by the King of 
France, as aforefaid; and during all this 
Time, England, which was an abfolute 
Monarch, had the Prelation or Preference 
before Normandy y which was but a Feudal 
Dutchy, and a fmall Thing in refpedt of 

England \ 
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chap.*. England * and by this Means Normandy be^ 
came, as it were, an Appendant to England \ 
and fucceffively received its Laws and Go* 
vernment from England ; which had a greater 
Influence on Normandy than that could 
have on England * kifbmuch that oftentimes 
there iflued Precepts into Normandy tofum- 
xnonPerfons there to anfwer in Civil Caufes 
here; yea, even for Lands and Pofleflions 
in Normandy i a* Placito i Jobannis, a Pre* 
cept iflued to the Senefchal of Normandy^ 
to fiimmon Robert Jeronymus, to anfwer to 
John Marfbalj in a Plea of Land, giving 
him 40 Days Warning * to which the Tenant 
appeared, and pleaded a Recovery in Nor- 
mandy: And the like Precept iflued for 
William dt Bofco, againft Jeoffry Rnfbam, for 
Lands in Corbejjtine in Normandy. 

And on the other Side, Trin. 14 Jobarinis f 
in a Suit between Francis Borne and Thomas 
Adorne, for certain Lands in Ford. Tlie De- 
fendant pleaded a Cbncord made in Nor* 
mandy in the Time of King Ricbard 1 . upon 
a Suit there before the King, for the Honour 
•of Bonn in Normandy and for certain Lands 
in England j whereof the Lands in Qjieftion 
were Parcel, before the Senefchal of Nor- 
mandy, Anno 1099. But it was excepted 
^gainft, as an inefficient Fine, and varying 
in Form from other Fines-, and therefore 
the Defendant relied upon it as a Releafe. 

• By thefe, and many the likelnftances, it 
appears as follows, viz. 
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Fir/}, That there was a great Intercoarfe Chap. 6. 
between England and Normandy before and V-/ ^V 
after the Conqueror, which might give 
a great Opportunity of an Aflimilation 
and Conformity of the Laws in both Coun- 
tries* Secondly, That a much greater Con- 
formation of Laws arofe after the Conque- 
ror, during the Time that Normandy was 
enjoyed by the Crown of England, than 
before. And Thirdly, That this Similitude 
of the Laws of England and Normandy was 
not by Conformation of the Laws of Eng- 
land to thofe of Normandy, but by Confor- 
mation of the Laws of Normandy to thofe 
of England, which now grew to a great 
Height , Perfection and Glory fo that 
Normandy became but a Perquifite or Ap- 
pendant of it. 

And as the Reafon of the Thing fpeaks 
it, fo the very Fad itfelf attefts it. For 

Jtrfl, It is apparent, That in Point of 
Limitation in Aftions Anceftral, from the 
Time ,of the Coronation of King Henry 2. 
it was anciently fo here in England in Glan- 
yille's Time, and was tranfmitted from hence 
into Normandy $ for it is no way reafojiable 
to fuppofe the contrary, fince Glanville men- 
tions it to be enabled here, Concilio procerum^ 
and though this be but a fingie Point, or In- 
ftance, yet the Evidence thereof makes out 
a Criterion, or probable Indication, that 
many other Laws were in like Manner fo 
fent hence into Normandy. 

K Secondly, 
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Second^ It appears, That in the SucceP 
Hon pi the Kings of England* from King 
fVilliam i. to King Henry 2. the Laws' of 
England received a great Imptovement and 
Perfe&ion, as will plainly appear from 
Glanvilles Book, written in the Time of 
King Henry 2. especially if compared with 
thofe Sums or Collections of Laws, either 
of Edward the Confejffor, William 1. or Hen- 
ry 1. whereof hereafter. 

So that it feems, by Ufe, Practice, Com- 
merce, Study and Improvement of the 
Englijk People, they arrived in Henry 2dV 
Time to a greater Improvement of the 
Laws* and that in the Time of King Ri- 
chard 1. and King John* they were more 
perfedled, as may be feen in the Pleadings, 
efpecially of King Johns Time : And tho* 
far inferior to thofe of the Times of Suc- 
ceeding Kings, yet they are far more regu- 
lar and perfect than thofe that went before 
them, And now if any do but compare the 
Contumter of Normandy^ with the TraCt of 
Glanvilk, he will plainly find that the Nor- 
man TraCt of Laws followed the Pattern of 
Glanville, and was writ long after it, when 
pofiibly the Englijb Laws were yet more re- 
fined and more perfect * for it is plain beyond 
Contradiction, that the Collection of the 
Cuftoms* and Laws of Normandy was made 
after the Time of King Henry 2. for it 
mentions his Coronation, and appoints it 
for the Limitation of ACtions Anceftrel, 
which muft at leaft be 30 Years after 5 
nay, the Contumter appears to have been 
% made 
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made after the Aft of Settlement of Nor- c *£j\ 
mandy in the Crown of France ; for therein > * / "V*y 
is fpecified the Inftitution of Philip King of 
France, for appointing the Coronation of 
King Richard i. for the Limitation of Ac* 
tions which was after the faid Philip's full 
Poffeffionof Normandy. 

Indeed, if thofe Laws and Cuftoms of 
Normandy had been a Colle&ion of the 
Laws they had had there before the coming 
in of King William i. it might have been a 
Probability that their Laws, being fo near 
like ours, might have been tranfplanted 
from thence hither \ but the Cafe is villbly 
otherwife, for the Contumier is a Collection 
after the Time of King Richard i. yea, after 
the Time of King John, and pofllbly after 
Henry ?d's Time, when it had received fe* 
veral Repairings, Amendments and Polifh- 
ings, under the feveral Kings of England, 
William 1. William 2. Henry i. King Steven, 
Henry 2. Richard 1. and King John ^ who 
were either knowing themfelves in the Laws 
of England, or were aflifted with a Council 
that were knowing therein. 

And as in this Tra& of Time the Laws 
of England received a great Advance and 
Perfettion, as appears by that excellent 
Colledtion of Glanville , written even in 
Henry 2*s Time, when yet there were 
near 30 Years to acquire unto a further 
Improvement before Normandy was loft 5 
fo from the Laws of England thus model- 
led, polilhed and perfe&ed, the fame 
Draughts were drawn upon the Laws t>f 
. K2 Nor- 
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chap. 6. Normandy y whiph received the faireft Lines 
from the Laws of England y as they ftood 
at leaft in the Beginning of King Johns 
Time, and were in EfFeft in a great Mea- 
fure the Defloration of the Englijb Laws, 
and a Tranfcript of them, though mingled 
and interlarded with many particular Laws 
and Cuftoms of their own, which altered 
the Features of the Original in many 
Points. 



CHAP. 
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CHAP. VII. 

Concerning the Progrefs of the Laws of 
England after the Time of King Wil- 
liam 1. until the Time of King Ed- 
ward 2. 

THAT which precedes in the Two fore- chap. 7. 
going Chapters, gives us fome Account V - / "V" S -' 
of the Laws ot England,' as they ftood in 
and after the great Change which happened 
under King William 1. commonly called 
The Conqueror. I fhall now proceed to the 
Hiftory thereof in the enfuing Times, until 
the Reign of King Edward 2. 

William 1. having Three Sons $ Robert the x. W. 2. 
eldeft , William the next, and Henry the 
youngeft, dilpofedof the Crown of England 
to William his fecond Son, and theDutchy 
of Normandy to Robert his eldeft Son and 
accordingly William 2. commonly called, 
William Rufus, fucceeded his Father in this 
Kingdom. We have little memorable of 
him in relation to the Laws, only that he 
feverely prefs'd and extended the Foreft 
Laws. 

Henry 1. Son of William 1. and Brother of K. H. u 
William 2. fucceeded his faid Brother in 
the Kingdom of England, and afterwards 
expelled his eldeft Brother Robert out of . 
the Dutchy of Normandy alfo. He pro- 
K 3 ceeded 
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chap. 7. ceeded much in the Benefit of the Laws, 

Reftorcd Firft, He reftored the Free-Ele&ion of 
^ re- Biftiops and AbbotSj which before that Time 
d the he and his Predeceffors invefted, per Annulum 
wu Bacculum * yet referving thofe Three 

Enfigns of the Patronage thereof, viz. Conge 
d 9 Eflire, Cuftody of the Temporalties, and 
Homage upon their Reftitution. Vide Hove- 
den , in Vita fua* 

But Secondly, The great Efiay he made, 
was the competing an Abftrad: or Manual 
of Laws, wherein he confirm'd the Laws of 
Edward the Confejfor, Cum Mis Emendation^ 
bus quibtts earn Pater meus emendavit Baronum 
fuorum Concilio * and then adds his own Laws, 
fome whereof feem to tafte of the Canon 
Law. The whole Collection is tranferibed 
in the Red Book of the Exchequer \ from 
whence it is now printed in the End of 
Lambard's Saxon Laws, and therefore not 
needfull to be here repeated. 

They, for the moft Part, contain a Model 
of Proceedings in the County Courts, the 
Hundred Courts, and the Courts Leet * the 
former to be held Twelve Times in the 
Year, the latter twice * and alfo of the 
Courts Baron. Thefe were the ordinary 
ufual Courts, wherein Juftice was then, 
and for a long Time after, moft commonly 
adminiftred* alfo they concern Criminal 
♦ Proceedings, and thePunilhment of Crimes, 
and fome few Things touching Civil A&ions 
and Interefts, as in Chapter 70, dire&iog 
of de- Defcents, viz, 

(bents* 
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Si quis fine Liberis deetfferit Pater ant Mater CttAP - 7- 
ejus in Hereditatem fuccedant, vel Frater vel 
ooror, fi Voter @* Mater defint \fi nee bos babeat, 
Frater vel Soror Patris vel Mains , &deinccps 
inqmntum Genetalium y qui cum propiores in pa- 
rentela fint bereditario Jnre fuccedant $ Et dum 
virilis ferns extiterit & bxreditas at inde fit Fc- 
tnina mn bdreditetar $ primum Patris Feodum 
primogenitus Ftfrus babeaU Emptiones vero & 
deinceps Acquifitiones det cm magts velit y Jed fi 
Bockland babeat quam ei Parentes dederint, 
M'tttat earn em a cognationem fuam. 

I have obferv'd and inferted this Law, <*f^$ 
for Two Reafons, viz. Firfi, To juftify what • 
I before {aid, That the Laws of Normandy 
took the Englifb Laws for their Pattern in 
many Things \ Vide le Contumier, cap. 25,26, 
36, QJc. And Secondly, To fee how much 
the Laws of England grew and increafed in 
their Particularity and Application between 
this Time and the Laws of William 1. wfiich 
in Chapter 36, has no more touching Des- 
cents but this, viz. Si quis inteflatns obierit, 
liberi ejus bjereditatem equaliter dividant. But 
Procefs of Time grafted thereupon, and 
made particular Provifions for particular 
Cafes, and added Diftributions and Subdi- 
visions to thofe General Rules. 

Thele Laws of King Henry 1. are a kind 
of Mifcellany, made up of thofe ancient 
Laws, called, The Laws of the Confeffor, and 
King PPtlliam 1. and of certain Parts of 
the Canon and Civil Law, and of other 
. Provifions, that Cuftom and the Prudence 
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chap. 7, 0 f t£ e j5j n g am j Council had thought upon, 

^^^y^ chofen, and put together. 

King King Stephen fucceeded, by Way of Ufur- 

pben. pation, upon Maud the fole Daughter and 
Heir of King Hen. 1. The Laws of Hen. 1. 
grew tedious and ungrateful to the People, 
partly becaufe new , and fo not fo well 
known, and partly becaufe more difficult 
and fevere than thofe ancient, Laws, called, 
TheConf effort \ ioxWalfingham^in his Tpodigma 
NeitftrUi tells us, That the Londoners peti~ 
tioned Queen Maud, ut liceret eis nwLegibus 
fan fit Edvardi $§non legihts Patris fui Benrici, 
quia graves erant\ and that her Refufal gave 
Occafion to their Defe&ion from her, and 
ilrengthened Stephen in his Ufurpation who 
according to the Method of - Ufurpers, to 
fecure himfelf in the Throne, was willing 
and ready to gratify the Defires of the Peo- 
ple herein-, and furthermore, took his Oath, 
jfl, That he would not retain in his Hands 
theTemporalties of the Biftiops : idly y That 
he would remit the Severity of the Foreli 
Laws 5 and %dly, That he would alfo remit 
the Tribute of Danegelt: But he performed 
nothing.^ 

His Times were troublefome, he did little 
in relation to the Laws ^ nor have we any 
Memorial of any Record touching his Pn> 
ceedings therein, only there are fome few 
Pipe Rolls of his Time, relating to the Re-* 
venue of the Crown. 

Henry 2, the Son of Maud, fucceeded 
Stephen, he reigned- long, viz. about Thirty 
five Years * and tho* he was not without 
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great Troubles and Difficulties, 3'et he CHAP -7- 
built up the Laws and the Dignity of the ^"V^ 
Kingdom to a great Height and Perfe&ion. 
For, 

Firfi, In the Entrance of his Government ^ ttIes 
he fettled the Peace of the Kingdom h he 2^°* 
alfo reformed the Coin, which was much theCoio. 
adulterated and debafed in the Times and 
Troubles of King Stephen, Et Leges Henrici 
avi jui pitccpit per totum Regnum hmolabiliter 
obfervari. Hoveden. 

Secondly, Againft the Infblencies and Ufw> 
. pations of the Clergy $ he by the Advice of c/^Lfe*. 
his Council or Parliament at Clarendon , 
enadted thofe Sixteen Articles mentioned by 
Mat. Paris, fub Anno T164. They are long, 
and therefore I remit you thither for the 
Particulars of them. 

'Tis true, Thomas Becket, Archbifhop of 
Canterbury, boldly and infolently took upon 
him to declare many of thofe Articles void, 
efpecially thofe Five mentioned in his Epi- 
ftle to his Suffragans, recorded by Hoveden, 
viz. 1/?, That there fliould be no Appeal to 
the Bifliop without the Kings Licence, idly, 
That no Archbilhop or Bilhop Ihould go 
over the Seas at the Pope's Command with- 
out the King's Licence. $dly, That the 
Bifliop Ihould not excommunicate the Kings 
Tenants in CapiU without the King's Licence. 
4tbly 9 That the Bifliop fhould not have 
the Conuzance of Perjury, or Fidei L<efionis. x 
And, $tbly t That the Clergy 'fhould be con- 
vened before Lay Judges, and that the King's 
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chap. 7. Courts fhould have Conuzance of Churches 

and of Tythes. 
improv'd Thirdly \ He railed up the Municipal Laws 
the Laws, of the Kingdom to a greater Perfedtion > 
and a more orderly and regular Admini- 
ffcration than before; 'tis true, we have no 
Record of judicial Proceedings fo ancient 
as that Time, except the Pipe Rolls in the 
Exchequer , which are only Accounts of his 
Revenue,: But we need no other Evidence 
hereof than the Tra&ate of Glanville, which 
tho' perhaps it was not written by that 
Ranulphus deGlanvilla, who was fa/iitiariits 
AnglU under Hen. 2. yet it feems to be 
wholly written at th^t Time $ and by that 
Book, tho* many Parts thereof are at this 
Day antiquated and altered, and in that 
long Courfe of Time, which has elapfed 
fince that King's Reign, much enlarged, 
reformed, and amended-, yet by comparing 
it with thofe Laws of the Confcjjot and Con- 
queror, yea, and the Laws of his Gr^nd* 
father King Hen. 1. which he confirmed \ 
it will eafily appear, that the Rule and Order^ 
as well as the Adminiftration of the Law, 
was greatly improved beyond what it was 
formerly, and we have more Footfteps of 
their Agreement and Concord herein with 
the Laws, as they were ufed from the Time 
of Edw. 1. and downwards, than can be 
found in all thofe obfolete Laws of Hen. 1* 
which indeed were but diforderly, confufed 
and general Things, rather the Cafes and 



Shells of diredting the Way of Adminiftra-, ^ 
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tioti than Inftitutions of Law, if compared ^"^i 
with Glamilles Tra&ate of our Laws. v*OTn* 

Fourthly, The Adminiftration of the Com- 
mon Juftke of the Kingdom, feems to be 
wholly difpenfed in the County Courts , 
Hundred Courts, and Gourts Baron, except 
fome of the greater Crimes reformed by the 
Laws of King Hen. i. and that Part thereof 
which was lometimes taken up by the 
Juftitiarius Anglic* : This doubtlefs bred 
great Inconvenience , Uncertainty , and 
Variety in the Laws, viz; 

Firft, by the Ignorance of the Jtidges, l«conve- 
which were the Freeholders of the County: n*™™** 
For altho* the Aldentian or Chief Conftable tne 
of every Hundred was always to be a Man 
learned in the Laws \ apd altho* not only 
the Freeholders, but the Bilhops, Barons, 
and great Men, were by the Law's of King 
Hen. i, appointed to attend the County 
Court 1 yet they feldom attend there, or if 
they did, in Procefs 6f Time they negle&ed 
the Study of the Englijb Laws, as great Men 
ufually do. 

Secondly, Another Inconvenience was, 
That this alfo bred great Variety of Laws, 
efpecially in the feveral Counties r For the 
Decifions or Judgments being made by di* 
vers Courts, and feveral Independant Judges 
and Judicatories, who had no common In- 
tereft among them in their feveral Judica- 
tories, thereby in Procefi of Time every 
feveral. County would have feveral Laws, 
Cuftoms, Rules, and Forms of Proceeding, 
which is always the Effect of feveral In- 
dependent 
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£hap. 7 . dependant Judicatories adminiftred by feve- 

VV^ ral Judges. 

Thirdly, A Third Inconvenience was , 
That all the Bufinefs of any Moment was 
carried by Parties and Fa&ions: For the 
Freeholders being generally the Judges, and 
Converfing one among another, and being 
as it were the Chief Judges, not only of the 
Fad, but of the Law 5 every Man that had 
a Suit there , Iped according as he could 
make Parties 5 and Men of great Power and 
Intereft in the County did eafily overbear 
others in their own Caufes , or in fuch 
wherein they were interefted, either by 
Relation of Kindred, Tenure, Service, De- 
pendance, or Application. 

Remedied j An( j ^tho' in Cafes of falfe Judgment, 

dsunin^. Law, even as then ufed, proved a Re- 
°" medy by Writ of falfe Judgment before the 
King or his Chief Juftice $ and in Cafe the 
Judgment was found to be fuch in the County 
Court, all the Suiters were confiderably 
amerced, (which alfo continued long after 
in Ufe with fome Severity) yet this proved 
but an ineffe&ual Remedy for thole Mif- 
chiefs. 

Juftices Therefore the King took another and a 
itinerant. mo re efFedual Courfe for in the 22d Year 
of his Reign, by Advice of his Parliament 
held at Northampton, he inftituted Juftices 
itinerant, dividing the Kingdom into Six 
Circuits, and to every Circuit allotting 
Three Judges, Knowing or Experienced 
IP the Laws of the Realm : Thefe Juftices 

with 
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with their feveral Circuits are declared by chap. 7 . 
Hovedcn, fub eodem Anno, u e. 22 H. 2. viz. ^^T^ 

1. Hugo Crejfji Walter its films Robert}, & 
Robertus Maun/el, for Norfolk, Suffolk, Cam- 
bridge, Huntingdon, Bedford, Buckingham, 
Ejjex, and Hartford Counties. 

2. Hugo de Gundevilla, IV. films Radulpbi, 
&? W. Baffet, for Lincoln, Nottingham, Derby, 
Stafford, Warwick^ Northampton, and Leicef 
ter Counties. 

3. Robertus filiusBcrnardi, RichardusGiffard, 
& Rogerus filius Ramfrey, for Kent, Surrey, 
Sujfex, Hampfbire, Berks, and Oxon Counties. 

4. W. filius Stephani, Bertein de Verdun, £9 
Turjiavi filius Simonis, for Hereford, Gloucefter, 
Worcefier, and Salop Counties. 

5. Radulpbus films Stepbani, W. Ruffus, & 
Gilbertus Piyard, for the Counties of Wilts, 
Dorfet, Somerfet, Devon, and Cornwall. 

6. Robertus deWatts, Radulpbus de Glanvilla, 
& Robertus Picknot, for the Counties of York, 
Richmond, Lancafier, Copland, JVeftmorland, 
Northumberland, and Cumberland. 

Hi, (Confilio Arcbiepifcoporum, Epijcoporum, 
Comitum& Baronum Regni, &c. apud Notting- 
ham exifientium) miffi Junt per fmgulos Anglu 
Comitatus fc? juraverunt quod cuilibet jus Juum 
confervarent ilUfum. Hoveden fa. g 13. fcf Mat. 
Paris, in Anno 1176. And that thefeMen 
were well known in the Law, appears by 
their Companion Radulpbus de Glanvilla, who 
feems to be the Author of the Treatife De 
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Chap. 7 . Legibus Anglu , and was afterwards made 
Juftitiarius AxglU. 

To thofe Juftices, was afterwards com- 
mitted theConuzance of all Civil and Cri- 
minal Pleas happening within their Divi- 
fions, and likewife Pleas of the Crown , , 
Pleas touching Liberties , and • the King's 
Rights-, and the better to acquaint them 
with their Bufinefs, there were certain 
Afllfes which were firft enacted at Clarendon, 
and afterwards confirmed at Northampton $ 
they "were not much unlike the CapituU hi- 
neris mentioned in our old Magna Charta, but 
*Note, not fo perfedt, and are fet down by Hoveden 
Notwirh- ubi ftipra^ and are too long to be here in- 
tending f erte( i . j fhall only take Notice of this one, 
Amhor Ur Eftabliftiing Defcents, becaufe I fhall 
here hereafter have Occafion to ufe it, St quis . 
writes, it Merit Francus Tenens htrcdes ipfius remaneant 
appears by fa takm Seiftna qualem Pater fnus, &c. 

SdoThers ■ * But befides thofe P 0UrtS * n there 

That the ' were two great ftanding Courts, viz. The 
Common Exchequer and the Court of Kings-Bench, 
Pleas was y e i Curiam coram ipfo Rege, vel ejus Jufticiario ; 
L Bein° anc * lt was P rov ^ed by the above-mentioned 
ziK\Mag*a <dffif<e, ^uod JufticU faciant omnes Jujlicias 
charta has £5 Reftitudines Speilantes dd Dominium Regis, 
onJyfix'd a d Coronam fuam, per breve Domini Regis 
tcTa cer-^ w ' illorum quuin ejus Loco erunt de Feodo dimi- 
tain Place dii Militis £5? infra, Nifi tamgrandis fit querela 
which be- quod non pojfit deduci fine Domino Rege vel talis 
fore was q UQm Juftici<£ ei reponunt pro dubitatione fua> 

certain. Neither do I find any diftinft Mention of 
the Court of Common Bench in the Time of 

this 
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Ais King, tho' in the Time of King John chap. 7 . 
there is often mention made thereof, and the 
Rolls of that Court of King John s Time are 
yet extant ujxm Record, £s? vide poft. jub 
Richardi Prim. 

The Limitation of the Affife of Novel DiJ- Limita-' 
f elfin, is by thofe Aflifes appointed to be, a 
tempore quo Domintts Rex venit in Angliam 
proximam poft Pacts faftam inter ipfum, & Re- 
gem filium fuunu 

The lame King afterwards, in the Twenty 
fifth Year of his Reign, divided the Liftiits 
of his Itinerant Juftices into Four Circuits or juftices 
Divifions, and to each Circuit affigned a Itinerant^ 
greater Number of Juftices, viz. Five at 
leaft, which are thus fet down in Hoveden, 
Folio 337. viz. 

Anno 1 179, 25 H. 2. Magno Concilia cele- 
hrato apud Windefkores, CommuniConfilio Archie- 
pifcoporum Comitum & Baronum & coram Rege 
Ftliofuo, Rex divifit Angliam inquatnor Partes, 
£9 urn cut que partium prat fecit viros fapientes ad 



Modum. 

1. Ricardus EpifcopusWinton, Ricardus The- 
faurarius Regis, Isicbolaus films Turoldi, Tho- 
mas Bajfet & Robertas deWbitefield, for the 
Counties of Southampton, Wilts, Gloucefter, 
Somerjet, Devon, Cornwall, Berks and Oxon. 
. Galfridus EGenfis Epifcopus, Nicholaus Ca- 
fellanus Regis, Gilhertus Ptpard, Reginald de 
fVifebeck Capellanus Reges &Gaulfridus Hofce, 
for the Counties of Cambridge, Huntingdon, 
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chap. 7. Northampton, Leicejler, Warwick, Wincbeftcr, 
Hereford, Stafford and Salop 

3. JobannesEpifcopasNorwicenfis, HugoMur- 
dac Clericus Regis, Michael Belief, Richardus de 
le Pec, &? Radulphus Brito, for Norfolk, Suffolk, 
Effex,Hartford, Middle/ex, Kent, Surrey, Suffex 9 
Bucks and Bedford. 

4. Galfr edits de Luci, Johannes Comyn, Hugo 
de Gaerft, Radulphus de Glanvilla, If. de Ben- 
dings, Alanus de Furnellis, for the Counties 
of Nottingham, Derby, fork, Northumberland, 
Wejtmorland, Cumberland, and Lancajler. 

Ifti funt Juftici<e in Curia Regis confiituti ad 
audiendum clamor es Populi. 

This Prince did thefe Three notable 
Things, viz. 

Heim- Firft, By this Means, he improved and 
provVl the perfected the Laws of England, and doubt- 
ws * lefs transferred over many of the Englifb 
Laws into Normandy, which, as before is ob- 
ferved, caufed that great Suitablenefs be- 
tween their Laws and ours^ fo that the 
Similitude did arife much more by a Con- 
formation of their Laws to thofe of England, 
than by any Conformation of the Englifb 
Laws to theirs, efpecially in the Reigns of 
King Hen. 2. and his Two Sons, King Ri- 
chard, and HLmzJobn, both of whom were 
alfo Dukes of Normandy. 
CheckU Secondly, He checked the Pricle and In- 
the Pope. f 0 i ence 0 f t h e p 0 p e ^ t h e Clergy, by thofe 
Conftitutions made in a Parliament at Cla- 
rendon, whereby he reftrained the Exorbitant 

Power 
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Power of the Ecclefiafticks, and the Exemp- ^*^7\ 
tion they claimed from Secular Jurifdidtiom 
And, 

Thirdly , He fubdued and conquered conquered 
Ireland, and added it to the Crown of Eng- Ireland, 
land, which Conqueft was begun by Richard 
Earl of St'tgule or Strongbow, 14 H. 2. But 
was perfe&ed by the King himfelf in the 
Seventeenth Year of his Reign, and for the 
greater Solemnity of the Bunnefs, was rati- 
fied by the Fealties of the Biftiops and No- 
bles of Inland, and by a Bull of Confirma- 
tion from Pope Alexander, who was willing 
to intereft himfelf in that Bufinefs, to ingra- 
tiate himfelf with the King, and to gain a 
Pretence for that arrogant Ufurpation of 
difpofing of Temporal Dominions , Vide 
Hoveden, Anno 14 H. 2. 

Richard 1. eldeft Son of King Henry 2. x.Rid.i. 
fucceeded his Father. I have feen little of 
Record touching the Juridical Proceedings, 
cither of him, or his faid Father, other than 
what occurs in the Pipe-Rolls in the Excbe- 

Suer, which both in the Time of Hen. 2. 
tick. 1. and King John, and all the fuc- 
ceeding Kings , are fairly preferved and 
the beft Remembrances that we have of 
this King's Reign in relation to the Law, 
are what Roger Hoveden $ Annals have deli- 
vered down to us, viz. . 

Firjl, He inftituted a Body of Naval Laws ^ N:!VSkl 
in his Return from the Holy Land, in the Law$,bv, 
Ifland of Oleron 9 which are yet extant with 
fome Additions Be quibus, Vide Mr. Selden% 
Mm* Claitfitm, l*\b. 2. cap. 24. and I fuppofe 
L they 
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chap. 7 . they are the fame which are attributed to 
^^V^ him by Mat. Farts, Anno 1196. ^nd he 
conftituted Juftices to put them in Exe- 
• cution. 

Articles of Secondly, He obferved the fame Method 
Juftices of diftributing Juftice as his Father had be- 
itincrant. gun, by Juftices Itinerant per fmgulos Angl'u 
Comitatus, to whom he deliver two Kinds 
of Extradts or Articles of Inquiry, viz. 
Capitula Corona much reformed and aug- 
mented from what they were before, and 
Capitula de Jud/ts^ the whole may be read 
in Hoveden, fo. 423. fub Anno 5 R. 1. and 
hy thofe Articles it appears, That at that 
Time there was a fettled Court for the 
Common-Picas , as well as for the Kings 
Bench , tho* it feems that Pleas of Land 
were then indifferently held in either, ay 
appears by the firft and fecond Articles 
thereof, where we have, Placita per breve 
Domini Regis, Del per breVe Capitalis Juliicice^ 
*ocl a Capitali Curia Regis coram eis (jujiiciis J) 
mi/fa: The former whereof feems to be the 
Common- Pleas, which held Pleas by Original 
Writ, which Writ was under the King's 
Tefte when he was in England * but when 
he was beyond the Seas, it was under the 
Telle of the Jufticiarius Anglia, as the Cu/fos 
Kegni in the King's Abfence. 

The Power which the Juftices Itinerant 
had to hold Pleas in Writs of Right, or the 
Grand Aflize, was fometimes limited, as here 
\>y the Articult Corona under Hen. 2. to half 
a Knight's Fee, or under: For here in thefe 
Articles it is, De Magnis Affifis qit<c funt de 
^ centum 
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tentum SoMts & infra. But in the next Com- Ch AP - 7- 
fnilfions, Inftru&ions, or Caphala Coront, it s - >r V" s ~' 
is, De Magnis Affifis ufque ad decern Libraias 
Terre 25 \ infra. 

In his eighth Year, Tie eftabliflied a Com* 
inon Rule for Weights and Meafures through- Wci g h " 
out England, called Affija de Menfuris, where- ^ d cs Mc54% 
in we find the Meafure of Woollen Cloths 
Was then the fame with that of Magna 
Cfrarta, 9 K 3. viz. De ductus ulnis infru 
Lifuras. 

In the Yeaf before his Death, the like 
Juftices Errant went through many Counties 
of England 1 to whom Articles, or Cafitula 
flacitorum Corona, not much unlike the for- 
mer were delivered. Vide Hoveden, Jab Anno 

And in the fame Year, he iffued Com- 
millions in tile Trent, Hugh de Neville being 
Chief Juftice and to thofe were alfo de- 
livered Articles of Inquiry, commonly cal- 
led Afifa de Fore/ia, which may be read at 
large in Hoveden, fub eodem Anno. Thefe 
gave great Difcontent to the Kingdom, for 
both the Laws of the Foreft, and their Exe* 
<5ution were rigorous and grievous. 

King John fiicceeded his faid Brother, both 
in the Kingdom of England, and Dutehy of x. 7«fc. 
Normandy \ the Evidence that we have 
touching the Progrefs of the Laws of his 
Time, are principally Three, wt>. Ftrft, His 
Charters of Liberties, idly, The Records 
pf ; Headings and Proceedings in his Courts $ 
And zdhf, The Geurf e he took- for* fettling 
the Englijb Laws in Ireland. 

L 2 J% Touch* 
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i. Touching the firft of thefe, his Charters 
of the Liberties of England, and of the Fo- 
reft, were hardly, and with Difficulty, gained 
by his Baronage zXStanes, AnnoDom. 12 15. 
The Colle&ion of thte former was, as Mat. 
Paris tells us, upon the View of the Char- 
ter or Law of King Hen. 1. which fays, he 
contained qua/dam Libert ates q$ Leges a Kege 
Edvardo Sanfto, EccUfia&Magnatibus concef- 
fas, exceptis quibufdam Libertatibus quas idem 
Rex de J 110 adjecit ; and that thereupon the 
Baronage fell into a Refolution to have thofe 
Laws granted by King John. But as it is 
certain, that the Laws added by King Hen. 1. 
to thofe of the Confefor were many more, 
and much differing from his h fo the Laws 
contained in the Great Charter of King 
John, differed much from thofe of King 
Hen. 1. Neither are we to think, that the 
Charter of King John contained all the 
Laws of England, but only or principally 
fuch as were of a more comprehenfive Na- 
ture, and concerned the Common Rights 
and Liberties of the Church, Baronage and 
Commonalty which were of the greateft Mo- 
ment, and had been moft invaded by King 
Johns Father and Brother. 

The leffer Charter, or De Forejla, was to 
reform the Exceffes and Encroachments 
which were made, efpecially in the Time of 
Rich. 1. and K12.2. who had made New 
Afforeftations, and much extended the Ri- 
gour of the Foreft Laws: And both thefe 
Charters do in Subftence agree with that 

Magna 
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Magna Chart a, &Je For eft a , granted and con- C ^^J\ 
firm'd 9 tien. 3. I fliall not need to recite ^^V^ 
therii, or to make any Collections or In- 
ferences from thfcm $ they are both extant 
in the Rid Book of the Exchequer ', and iri 
Mai. Paris \ fub Anno 1217, and thd Record 
and the Hiftoriam do Vefbatitn agree. 

As to the Second Evidence we have of 2. 
the Progref9 of the Laws in King Johns 
Time, they art the Records of Pleadings Records, 
and Proceedings which are Hill extant : 
But altho* fhis King endeavoured to bring 
the Law, and the Pleadings and Proceed- 
ings thereof, to fome better Order than he 
found it^ for laving his Profits whereof he 
was very ftudious, and for the better Re* 
du&ion of it into Order and Method, we 
find frequently in the Records of his Time* 
Fines impofed, fro StuUtioquio, which were 
no other than Mul&s impofed by the Com* 
for barbarous and diforderly Pleading : 
From whence afterwards that Common 
Fin^arofe, Fro fnlchre placitando^ which was 
indeed no other than a Fine for want of it ^ 
and yet for all this, the Proceeding in his 
Courts were rode, imperfect, and defective, 
to what they were in the enfuing Times of 
Edw. I. &c. But fome few Obfervables I 
lhall take Notice of upon the Perufal of the 
Judicial Records of the Time of King John, 
Viz. 

ift* That the Courts of King's- Bench and HisCoum, 
Common-Fleas were then diftifldt Courts, and &c 
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diftin&fy* held from the Beginning to the Enel 
of King Johns Reign. 
" 2dly, That as yet, neither one nor both 
qf thofe Courts dilpatch'd the Bufinefs of the 
Kingdom, but a great Part thereof was difc 
patched by the Juftices Itinerant , which were 
fometimes in Ufe, but not without their In-? 
termilfions, and much of the Publick Bufinefs 
was difpatch'd in the County Courts, and in 
other inferior Courts; and fa it continued, 
tho' with a gradual Decreafe till the End of 
King Edw.i. and for fome Time after ; 
And hence it was, That in thbfe elder Times, 
the Profits of thofe County Courts for which 
the Sheriff anfwered in his Farm, deProficuh 
Comitates ; alfo Fines were levied there, and 
poft fines , and Fines pro licentia concordand\ y 
and great Fines there anfwered ; Fines pro 
Inqitijitionibus habendi, Fines for Mifdea* 
meanors, tho* called Amerciaments, arofe to 
great Sums, as will appear taany who fhall 
perufe the ancient Vijcontiels. 

But, as I faid before, the Bufinefs of In- 
ferior Courts grew gradually lefs and lefs, 
and confequently their Profits and Bufinefs 
of any Moment came to the Great Courts, 
where%they were difpatch'd with greater 
Juftice and Equality* Befides, the greater 
Courts obferving what Partiality and Bro- 
cage was ufed in the inferior Courts, gave a 
pretty quick Ear to Writs of falfe Judgment, 
which was the Appeal the Law allowed 
from erroneous Judgments in the County 
Courts; and this, by Degrees, wafted the 
Credit and Bufinefs of thole inferior Courts. 
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. 3 J//, That the Diftindiion between the Chap - 7- 
KingtrBcncb and Common-Bench, as to the 
Point of Communia placita, was not yet, nor 
for fome Time after, fettled-, and hence it is, 
that frequently in the Time of King John, 
.we (hall find that Common Pleas were held 
in B. R. yea, in Mich. & Hill. 1 5 Jobamris, 
a Fine is levied coram ipfo Rege , between 
Gilbert Fitz Roger and Helwi/e his Wife , 
Plaintiffs, and Robert Barpyard Tenant of 
-certain Lands in Kirby, &c. 

And again, whereas there was frequently 
a Liberty granted anciently by the Kings 
of England, and allowed, Quodnon implacite- 
tur nip coram Rege * I find inter Placita de dt- 
verfis^ Terminis jecundo Jobannis, That upon 
a Suit between Henry de Rocbala, and the 
Abbot of Leicefler before the ]uRices de Banco, 
the Abbot pleaded the Charter of King 
Richard t * Jgjtod idem Abbas pro nullo refpondeat 
nifi coram hfo Rege vel Capitali Juftitiario (no $ 
and. it is ruled againft the Abbot, §>uia omnia 
Placita qua coram Juftic. de Banco tenentur, co- 
ram Domino Rrgi vel ejus Capitali Ju/iitiario 
teneri intelliguntut \ But this Point was after- 
wards fettled bythe'Statuteof Magna Cbarta, 
^uod Communia placita non fequantur Curiam 
noflram. 

qtbly. That the four Terms were then held 
according as was ufed in After-times with 
little Variance, and had the lame Denomi- 
nations they ftill retain, 
. Stbly. That there were oftentimes confi- 
gurable Sums of Money, or Horfes, or other 
,lhings given to. obtain Juftice ^ fometimes 
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7- 'tis faid to be, pro habenda Inquifitione ut fupra, 
and inter plac'tta tncerti temporis Regis Johannis, 
The Men of Yarmouth againft the Men of 
Haftings 2x\&Winchelfea, Ajfemnt Domino Regi 
ires PalfridoSj & fex/IJturias Narenfesad Inqui- 
fit'tomm habendum per Legale s 7 &c. and fre- 
quently the fame was done, and often ac- 
counted for in the Pipe-Rolls, under the 
Name of Oblata $ and to remedy this Abufe, 
was the Provifion made in King Johns and 
King Hen. sd's Charters, Nulh Vendemus Jih 



ginals being certain, havingcontinued to this 
Day, notwithftanding that Provifion but 
thofe enormous Oblata before mentioned, 
are thereby remedied and taken 3 way. 

6thly 7 That in all the Time of King John, 
the Purgation per Ignem &? Aquam, or the 
Trial by Ordeal^ continued as appears by 
frequent Entries upon the Rolls$ but it 
feems to have ended with this King, for I 
do not find it in Ufe in any Time after ; 
Perchance the Barbaroufnefs of the Trial, 
and Perfuafions of the Clergy, prevailed at 
length to antiquate it, for many Canons 
had been made againft it. 

•jthfy, In this King's Time, the Defcent 
of Socage as well as Knight's Service 
JLands to the eldeft Son prevailed in all 
Places, unkfs there was a ipecial Cuftom, 
that the Lands were partible inter Majculos \ 
and therefore, Mich, fecundo Johannis, in a 
rationabili parte Bonorum, by Gilbert Beville 
againft PViiliam Seville his elder Brother fbr 
kantfs in Gun^orpe^ th$ J)eftpdant pleaded, 




But yet Fines upon 6ri- 
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Quod Nunquam parita vel partibilia fuere $ and Chap. 7. 
becaufe the Defendant could not prove it, ^^t^. 
Judgment was given for the Demandant : 
And by Degrees it prevail'd fo, that where* 
as at this Time the Averment came on the 
Part of the Heir at Law, that the Land 
nunquam parita vel fartibilis extent $ in a 
little Time after \the Averment was turn'd 
on the other Hand, , viz. That tho* the Land 
was Socage, yet unlefs he did aver and prove 
that it was partita &partibilis y he failed in 
his Demand. 

thirdly, The third Inftance of the Progrefs 
of King Johns Reign, in Relation to the 
Common Law, was his fettling the fame in 
Ireland, which he made his more immediate 
and particular Bufinefs : But hereof we 
fhall add a particular Chapter by itfelf, 
when we have fhewn you wnat Proceedings 
and Progrefs was made therein in the Time 
of Edw. 1. The many and great Troubles 
that fell upon King John and the whole 
Kingdom, efpecially towards the latter En# 
of his Reign, did much hinder the good 
Effett of fettling the Laws of England, and 
consequently the Peace thereof, which might 
have been bottom'd, efpecially upon the 
Great Chnrter. But this Unfortunate Prince 
and Kingdom were fo entangled with in- 
teftine Wars, and with the Invafion of 
the French, who alfifted the Engtifb Barons 
againft their King, and by the Advantage^ 
^yforptwns th# the rope and the Clergy 
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Chap- 7. made by thofe Diftempers, that all ended 
:VW in a Confufion with the Kings Death. 

* I come therefore to the long and trouble- 
%.Hen. 3. fome Reign of Hen. 3. who was about 

'nine Years old at his Father's Death 5 he 
being born in Fefto fantti Remigii 1207, and 
Hiftoryof King John died in Felio fanfti Lute, 1216, 
his Char- and the young King was crown 'd the 28th 
pf Oftober, being then in the tenth Year of 
his Age, and was under the Tutelage of 
William Earl-Marfhal. " 

The Nobility were quick and earn eft, not- 
.withftanding his Minority, to have the Li- 
berties and Laws of the Kingdom confirmed * 
and Preparatory thereto, in the Year 1223, 
.Writs ifiued to the feveral Counties to en- 
quire, by twelve good and lawful Knights, 
i^ue juerunt Libert ate s in Anglia temper e Regni 
Henrici avi fui y returnable quindena Pajcha. 
.What Succefs thofe Inquifitions had, or wh^t 
Returns were made thereof, appears not : 
But in the next Year following, the young 
King (landing in Need of a Supply of Money 
from the Clergy and Laity, none would be 
granted, unlels the Liberties of the King- 
dom were confirm'd, as they were exprefs'd 
and contain'd in the two Charters of King 
John - 7 which the King accordingly granted 
in his Parliament at fVeftminfier, and they 
were accordingly proclaimed, Ita quod Chart* 
titrorumque Regum in nulla inveniatur diffimiles 9 
Mat. Paris. Anno 1 2 24. 
In the Year 1227, The King holding his 

* Parliament at Oxford, and being now of full 

Age* 
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Age \ by ill Advice, caufes the two Char- Chap. 7 . 
ters he had formerly granted to be can- K *^Y* S * 
ce\Yd>Hanc occafwnem prdtendens^ quod Chart* 
UU conceff* fuerunt & Libertatcs fcriptt 
fignata dim ipfc erect jub Cuftodia, nec Jut Cor~ 
ports aut figilli aliquant potejiatem babuit, unde 
viribus carere debuit, &e. Which Fad occa~ 
lion'd a great Difturbance in the Kingdom : 
And this Inconftancy in the King, was in 
Truth the Foundation of all his future Trou- 
bles, and yet was ineffectual to his End and 
Furpofe * for thofe Charters were not avoid- 
able for the King's Nonage, and if there 
could have been any fuch Pretence, that 
alone would not avoid them, for they were 
Laws confirmed in Parliament 

But the Great Charter, and the Charter 
of the For eft did not expire Co$ for in 1253, 
they were again feal'd and publifh'd : And 
becaufe after the Battle ot Evejham> the 
King had wholly fubdued the Barons, and 
thereby a Jealoufy might grow, that he 
again meant to infringe it in the Parlia- 
ment at Marlbridge^ cap. 5- they are again 
confirm'd. And thus we have the great 
Settlement of the Laws and Liberties of the 
Kingdom eftablifh'd in this King's Time: 
The Charters themfelves are not every 
Word the fame with thofe of King John, 
but they differ very little in Subftance. 

This Great Charter, and Cbarta dc Forejta, 
was the great Bafis upon which this Settle- 
Went of the Englifb Laws flood in the Time 
of this King and his Son* there were alfo 
fome additional Laws of this King yet extant, 

which 
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chap. 7 . which much polifh'd the Commori Law^ 
V^V^ xh e statutes df Aferw* and Marlbridge, 
and fome others. 

We hate liketfife t*ro other principal 
Monuments of the great Advance and Bar- 
feftion that the Engl'tlh Laws attained to un- 
der this Kirig, vk. The Traftate of Braflon, 
and thofe Records of Plea, as well in both 
Benches, as before the Jufticts Itinerant, the 
Records whereof are ftill extant. 
Brad's Touching the former, viz. Brafons Tra- 
Treatife, &ate, it yields us a great Evidence of the 
Growth of the Laws between the Times of 
Henry 2. and Hen. 3. If we do but compare 
Glanville* Book with that of Brafton, we 
lhall fee a very great Advance of the Law 
in the Writings of the latter, over what they 
are in Glaftvtlk. «It will be needlefs to in- 
ftance Particulars * fome of the Writs and 
Procefs do indeed in Subftance agree, but 
the Proceedings are much more regular "and 
fettled, as thfey are in Brafton, above what 
they are in Glaiiville. The Bookitfelf i$ 
the Beginning feenls to borrow its Method 
from the Civil Law * but the greatefli Part 
of the Subftance is either of the Courfe of 
Proceedings in the Law known to the Au- 
thor, or of Refolutions and Decifions in the 
Courts of Kings~Bencb and Common-Bench, 
and before Juftices Itinerant^ for now the in- 
ferior Courts began to be of little Ufe or 
Efteem. 

Records, As to the Judicial Records of the Time 
of this King, they were grown to a much 
' * * greater &egr«e of Perfctaj and the Plead- 
ings 
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ings more opdprly, rn^qy of jurhjch are c »AP. 7 . 
extant : ?ut the great Troubles, and the v>r vy 
Civil Wars, that happen'd in his Time, gave 
9 great Intejrruptiop tp the legpl Proceed- 
ings of Courts * they had a particular Com- 
^wfTion and Judicatory for Matters happen^ 
igg in Time of War, ftiled, Plqfttq d{ Ten- 
ipr( TurlflUoms, therein are many excel- 
lent Things : They were made principally 
about the Battk pf Eve/bam, and after it ^ 
and for fettling of the Differences of this 
jfongdopi, was th? Diftum, or Ediftum d$ 
fantlwrth made, which is printed in the 
old Magna Chart a. 

We have little extant of Refolqtions in 
this King's Time, but what are either re- 
jpjejnberd by Bra£lon y or feme few broken 
aj#J - fcattofd Reports colledled by Fttzber- 
h$ in his Abridgment. There are alfo 
jsHPS few Sums or Conftitutious relative to 
tJto taw, which tho' pollibly not Atts of 
y.arJiaroept, yet have obtaiu'd in Ufe as 
fiiph \ a? Z>* £iftr\ftwe Scaccarii, Stawum 
JTfWtf 5?? Gervifi* Dies Communes in Banco Star 
Mum fHfarni*, Stat, de Scaccario, Judicium 
Olliflrigii t and others. 

We come now to the Time or £dw. i. K-ita i, 
who is well ftiled our Eugltjb Jufiiman 5 for 
in hisTime the Law, quafi per Saltum 9 obtained 
a very great Perfection. The Pleadings are 
ftxojt indeed, but excellently good and per- 
fricuous : And altho' for fomeTime fome of 
jWofe Imperfe&ions and ancient inconveni- 
ent Rules obtained 5 as for Inftance, in Point 
of Defcents, where the middle Brother held 
1 of 
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• 7- of the eldeft, and dying without Ifliie, the 
^ Lands defcended to the Voungeft, upon that 
old Rule in the Time ot Hen. 2. Nemo poteft 
ejje Dommus & Htres* mention'd in Glan- 
vilify at leaft if he had once receiv'd Homage, 
13 E. 1. fttz Avowry 235. Yet the Laws 
did never in any one Age* receive €0 great 
and fodden an Advancement , nay, I think 
I may fafely lay, all the Ages fince his Time 
have not done fo much in Reference to the 
orderly fettling and eftablifliing of the di- 
ftributive Tuftice of this Kingdom, as he did 
within a lhort Compafs of the thirty-five 
Years of his Reign, efpecially about the 
firft thirteen Years thereof. 

Indeed many Penal St&tfltes and Provi- 
sions, in Relation to the Peace and good Go^ 
Vernment of the Kingdom, have been finde 
made. But as touching the Common Ad* 
miniftration of Juftice bettveen Party and 
Party, and accommodating of the Rules, 
and of the Methods and Orders of Pro^ 
ceding, he did the moft, at leaft of any 
King fince William 1. and left the fame 
as a fix'-d and ftable Rule and Order of Pro- 
ceeding, very little differing from that 
which we now hold and i>radtice, efpecially 
as to the Subftance and principal Contexture 
thereof. 

It would be the Bufinefs of a Volume t£> 
fet down all the Particulars, and therefore 
I lhall. only give fome fliort Obfervations 
touching the feme. 



/ 
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Tirli, He perfeftly fettled the Great GTiar- C"^7; 
tt?r, and Cbarta de Forefta, not only by a N - ors < 
Pradtice confonant to them in the Diftri- 
but ion of Law and Right, but alfo by that 
fblemn Adt pafTed 25 E. I. and ftiled Confir* 
mationes Cartarum. 

Secondly, He eftabliftied and diftributed 2* 
the feveral Jurifdidtions of Courts within 
their proper Bounds. And becaufe this 
Head has feveral Branches, I lhail fubdi- 
vide the fame, *viz. 

!. He chede'd the Incroachments and In* 
folencies of the Pope and the Clergy, by the 
Statute of Carlijle. 

. 2. He declared the Limits and Bounds of 
the fccclefiaftical Jurifcfi<3ion, by the Sta- 
tute of CircumfpcBe Agaiis & Articuli Cler'u 
For note, Tho' this later Statute was not 
imblifhed till Edw.z. yet was compiled in 
the Beginning of Edw. 1. 

. 3. He eftablilhed the Limits r of the Cburt 
bF Common Pleas, perfe&ly performing the : 
Direftion of Magna Cbarta, guodCommunid 
placita non fequantur Curia nofira, in relatiort 
to B.R. and in exprefs Terms extending 
it to the Court of Exchequer by the Statute * 
of Articuli fuper Chart as\ cap. 4. It is true; 
upon my Firft reading of the Placita de Banco 
ot Edw. 1. I found very many Appeals of 
l)eath, of Rape, and of Robber^ therein * 
and therefore I doubted, whether the fame 
were not held at kaft,by Writ in the Common 
-Pleas Court: But upon better Inquiry, I < 
found many of 'the Records before Jvftices 
— - * It me- 
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Chap. 7 . Itinerant were entered or filTd up among the 
Records of the Common Picas, which might 
occafion that Miftake. 

4. He eftablifh'd the Extent of the Juris- 
diction of the Steward and Marflial. Vide 
Articuli fuper Chart as \ cap. 3. And, 

5. He alfo fettled the Bounds of Inferior 
Courts, not only of Counties, Hundreds, 
and Courts Baron, which he kept within 
their proper and narrow Bounds, for the( 
Reafbns given before ^ and fo gradually thel 
Common Juftice of the Kingdom came to 
be adminiftred by Men knowing in the 
Laws, and converfant in the great Courts 
of B. R. and C. B. and before Jufiucs bine~ 
ranf'% aud alfo by that excellent Statute of 
Wc^minlier 1. 'cap. 35. be kept the Courts of 
Great Men within their Limits;, under feve- 
*al Penalties, wherein ordinarily very grea$ 
incrMchineiits and Oppreuions were ex- 
ercifed. » 

3. The Third general Obfervation I m^kq. 
is, He did not only explain, but excellently 
enfore'd, Magna Chata 7 by the Statute/)* 
Tallagio non conccdcndoy 34 £. 1. 

4. fourthly i He provided againft the Inter- 
ruption of the Common juftice pf the King- 
dom, by Mandates under the Crept Seal, o? 
Privy Seal, by the Statute of Articuli jupcr 
Cbartas % cap. 6. which , notwitW^pding 
Magna Charta, had fbqpef Iy been ff egueut 
inUfe. 

5. fifthly, He fettled the Forms, Solenmxtiff^ 
and Efficacies of Fines, confining them to 

the 
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the Common-fleas 1 and to Juftices Itinerant, Chap. 7. 
and appointed the Place where they brought ^^V"^ 
the Records after their Circuits, whereby 
one common Repofitory might be kept of 
Affurances of Lands * which he did by the 
Statute De modo levandi Fines, 18 E. 1. 

Sixthly, He fettled that great and orderlj r .64 
Method for the Safety and Prefervation of 
the Peace of the Kingdom, and fuppreiling 
of Robberies, by the Statute of Win ton. 

Seventhly, He fettled the Method of Te- 7 
nures, to prevent Multiplicity of Penalties, 
which grew to a great Inconvenience, and 
remedied it by the Statute of Qitia Emptores 
1 en arum, 18 £. 1. 

Eighthly, He fettled a fpeedier Way for Re- 8. 
covery of Debts, not only for Merchants and 
Tradefmen, by the Statutes of Afton, Burnel, 
& de Mercatoribits, but alfo for other Per- 
fons, by granting an Execution for a Moiety 
of the Lands by Elegit. 

Ninthly, He made effectual Proviflon for ?t 
Recovery of Advowfons and Prefentations 
to Churches, which was before infinitely 
lame and defedive, by Statute Weflmivjier : 2 . 
cap. 1. 

Venthly, He made that great Alteration in j a 
Eftates from what they were formerly, by 
Statute JVeftmmfter 2. cap. 1. whereby Eftates 
of JF-ee-tSiniple, conditional at (Common Law, 
ware turn'd -into JEftates-Tail, not remova- 
ble from the JfTue . by the ordinary Methods 
of Alienation * and upon this Statute, aud 
for the Qualifications' hereof, are the Super- 

M ilru&ures 
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ftru&ures built of 4 H. 7. cap. 32. 32 //. 6l 
and 33 //. 8. 

Eleventhly * He introduced quite a new 
Method, both in the Laws of Wales, and in 
the Method of their Difpenfation, by the 
Statute of Rutland. 

Tweljtbfy, In brief, partly by the Learn- 
ing and Experience of his Judges, and partly 
by his own wile Interpofition, he filently 
and without Noife abrogated many ill and 
inconvenient Ufages, both in his Courts of 
Juftiee, and in the Country. He re&ified 
and fet in Order the Method of colle&ing 
his Revenue in the Exchequer, and removed 
obfolete and illeviable Parts thereof out 
of Charge h and by the Statutes of Weft- 
minjier 1. and Weftmtnfter 2. Gloucefier and 
Weftminfhr 3. and of Articuli Juper Cbartas t 
he did remove almoft ail that was either 
grievous or impractical out of the Law, and 
the Courfe of its Adminiftration, and fub* 
ftituted fuch apt, fhort, pithy, and effectual 
Remedies and Provifions, as by the Length 
of Time, and Experience had of their Con* 
venience, have ftood ever fince without any 
great Alteration, and are now as it were 
incorporated into, and become a Part of the 
Common Law itfelf. 

Upon the whole Matter, it appears, That 
the very Scheme, Mold and Model of the 
Common Law, especially in relation to the 
Adminiftration of the Common Juftiee be- 
tween Party and Party, as it was highly 
rectified and fet in a much better Light and 

Order 
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Order by this King than his PredecdfTors 
left it to him, fo in a very great Meafure ' " '~" J 
it has continued the fame in all fucceeding 
Ages to this Day 5 fo that the Mark or 
Epocba we are to take for the true Stating 
of the Law of England, what it is, is to be 
confidered, ftated and eftimated from 
what it was when this King left it. Before 
his Time it was in a great Meafure rude 
and iinpolifh'd, in comparifon of what it 
was after his Redu&ion thereof * and on the 
other Side, as it was thus poliflied and 
ordered by him, fo has it ftood hitherto 
without any great or considerable Alteration, 
abating fome few Additions and Alterations 
which fucceeding Times have made, which 
for the moft part are in the fubjedi Matter 
of the Laws themfelves, and not lb much 
in the Rules, Methods, or Ways of its Ad- 
minift ration* 

As I before obferved fome of thofe many 
great Acceffions to the Perfection of the R 
Law under this King, fo I {hall now obferve * of 
fame of thofe Boxes or Repolitories where thei*wi 
they maybe found, which are of the follow- 
ing Kinds, viz, 

Firft 9 The A6ls. of Parliament in the Time t. 
of this King are fall of excellent Wifdom 
and Perfpicuity, yet Brevity; but of this, 
enough before is faid. 

Secondly, The Judicial Records in the Time u 
of this King. I (hall not mention thofe of 
the Chancery \ the Clofe-Patent and Chartef 
Rolls, which yeturill very much evidence 
M 2 the 
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7- the Learning dnd Judgment of that Time •, 
but I (hall mention the Rblh of Judicial 
Proceedings efpecially thole in the King*- 
Bench and Corrimon-Fteas, and in the Eyres. 
I have read over many of them^ and do 
generally obferve, 

1. That they are written in an excellent 
Hand. 

2. That the Pleading is wry fhort, but 
very clear and perfpicnous, and neither loofe 
or uncertain, nor perplexing the Matter 
either with Impropriety, Obfcurity, or Mul- 
tiplicity of Words : They are clearly and 
orderly digefted, effe&ually reprefenting 
the Bufinefs that they intend. 

3. That the Title and the Reafon of the 
La\V uj>on which they proceed (which many 
times is eiprefly delivered upon the Record 
itfelf) is perfpicaous, clear and rational* 
fo that their ihort and pithy Pleadings and 
Judgments do far better Vender the SAnfe 
of the Bufinefs, and -tire Reafdns thereof, 
than thofe long, intricate, perplexed, "and 
formal Pleadings, that oftentimes of iate 
are unneceflarily ufed. 

Thirdly, The Reports of the Terms and 
Years of this King's Time, a few broken 
Cafes v/htrebf are in Pmheiben's Abridg- 
ment h Idt we have 116 fbcccffive Terms or 
Years 'thdreo£ tut ^nly ancient Manuscripts 
perchance, not running through the whole 
Time of this King, yet thkj ate veiy $6od, 
but very brief : Either the Judges then fpolcfe 
lefs, or the "Reporters frere not lb ready 
handed as to lake all ilrey laitf. And hende 
2 * this 
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this Brevity makes them the more obfcure. chap. 7. 
But yet in thole hrief Interlocutions between 
the Judge and the Pleaders, and in their 
Definitions, thepe appears a great deal of 
Learning and judgment. Some of thofe 
Reports, tho' broken, yet the beft of their 
ICind, are in Lincolns-lnn Library. 

Fourthly, The Trails written or colle&ed 4. 
in the Tinje this wife and excellent 
Prince, which feem to be of Two Kinds, 
viz. Such as yrttQ only the Tra&ates of pri- 
y^t;e Men, and therefore had no greater , 
Authority thaji private Collections, yet con- 
tain much of the I^a'w then in Ufe, as Fltta 
the ftiirror, Button and Thornton \ or elfe, 
idly , They were Sums or Abftratts of 
(bme particular iParts of the Law, as Nov* 
Narrations, ncngam Magna £sf Parva, Cadit 
afftfa Summ* Oc Bafiardia Summa-, by all 
which, compared even with Brafton, there 
appears a Growth and a Perfecting of the 
jl&vf into a greater Regularity and Order. 

And thus much {hall ferve for the feveraj 
Periods or Growth of the Common Law 
until the Time of J£dw. 1. inclufively , 
Wherein having been fomewhat prolix, I 
fliall be the briefer in what follows, efpe- 
cially feeing thpt from this Time down- 
w^sqs, the JJoqfcs ^nd Reports printed give 
g.fpU Account pf the enfuing Progreft of 
the l&vr. 
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A Brief Continuation of the Pro^refs of 

the Lazvs, from the Time of King Ed- 
ward 2. inclujive, down to theJeTimes. 

chap. 8 . yr A V I N G in the former Chapter been 
V - / ~V~ JJL fomewhat large in Difcourling of the 
J?rogrefs of the Laws, and the incidental 
Additions they received in the feveral Reigns 
of King William 2. King Hen. i. King <S/r- 
phen, King Hen, 2. King Richard I. King 
John^ King Ben. 3. and King Edw. 1. 1 
fhall now proceed to give a brief Account 
of the Progrefs thereof in the Time of 
Edw. 2. and the facceeding Reigns, down to 
thefe Times. 

&. E. 2. Edward 2. fucceeding his Father, tho' he 
was an unfortunate Prince, and by reafon 
of the Troubles and Unevennefs of his 
Reign, the very Law itfelf had many Ii> 
terruptions, yet it held its Current in a great 
Meafure according to that Frame and State 
that his Father had left it in. 

Befides the Records of Judicial Proceed- 
ings in his Time, many whereof are ftill 
extant, there were fome other Things that 
occur'd in his Reign which gave us fome 
Ifind of Indication of the State and Con- 
dition of the Law during that Reign : As, 
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Ftrfi, The Statutes made in his Time and Chap.& 
efpecially that of 17 E. 2. ftiled Dc Prcroga- 
t 'rva Regis, which tho' it be called a Statute, 
yet for the moft part is but aSum or Col- 
lection of certain of the King's Prerogatives ' 
that were known Law long before; as for 
Inftance, The King's Wardfhii> of Lands in 
Capitt attrading the Wardfhip of Lands 
held of others \ The King's Grant of a 



pendant unlefi named-, The Kind's Title 
to the Efcheat of the Lands of the Normans, 
which was in Ufe from the fir ft Defection 
of Normandy under King John •, Th^King's 
Title to Wreck, Royal Fifh, Treafure 
Trove and many others, which were ancient 
Prerogatives to the Crown. 

Secondly, The Reports of the Tears and 2 , 
Terms of this King's Reign \ thefe are not 
printed in any one entire Volume, or in any 
Series or Order of Time, only fome broken 
Cafes thereof in Fttzberbcrfs Abridgment, 
and in fome other Books difperfediy • yet 
there are many entire Copies thereof abroad 
very excellently reported, wherein are many 
Resolutions agreeing with thole of Edw. ift's 
Time. The beft Copy of thefe Reports that 
I know now extant, is that in Lincoln s-Inn 
Library, which gives a fair Specimen of the 
Learning of the Pleaders and Judges of that 
Time 

King Ed-w ^. fucceeded his Father $ his k. Ed. 
Reign was long, and under it the Law was 
improved to the greateft Height. The Judges 
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8. and Pleaders were very learned : The Plead- 
ings are fomewhat more polifhed than thofe 
in the Time of Edw. i. yet they have neither 
Uncertainty, Prolixity, nor Obfcurity. They 
were plain and fkilful, and in the Rules of 
Law, efpecially in relation to Real A&ions, 
and Titles of Inheritance, very learned and 
excellently poliflied, and exceeded thofe of 
the Time of Edw.i. So that at the latter 
fend of this King's Reign the Law feemed 
to be near its Meridian. 
, The Reports of this King's Time run 
from the Beginning to the End of his 
Reign, excepting fome few Years between 
the ioth and 17th, and 30th and 3 3d Years 
of his Reign % but thofe Omitted Years 
are extant in many Hands in old Manu- 
fcripts. J 

The Book of Aflizes is a Colle&ion of 
the Aflizes that happened in the Time of 
Edw. 3. being from the Beginning to the 
End ex traded out of the Books and Aflizes 
of thofe that attended the Aflizes in the 
Country. 

The Juftices Itinerant continued by inter- 
mitting Viciflitudes till about the 4th of 
Edw.3. and feme till the ioth otEdw. 3 f 
Their Jurifdi&ion extended to Pleas of the 
Crown or Criminal Caufes, Civil Suits and 
Pleas of Liberties, and §>uo Warranto* 5 the 
Reports thereof are not printed, but are in 
many Hands inManufcript, both of fheTimes 
of Edw. 1. Edw. 2. and Edw. 3. full of excel- 
lent Learning. Some few broken Reports of 
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thofe Eyres, efpecially of Cornwall Notting- CHk *-& 
bam, Northampton, and Derby, are collected v ^ s '- 
by Fitzberbert in his Abridgment. 

After the 10th of Edw. p I do not find 
any Juftices Errant ad Communia Placita, but 
only ad Placita Toreft* $ other Things that 
concerned thofe Juftices Itinerant were fup- 
plied and tranfa&ed in the Common Bench 
for Communia Placita, in the King s-Bench and 
Exchequer for Placita de Libertatibus, and be- 
fore Juftices of Affize, Hi ft Prius, Oyer and 
terminer, and Gaol Delivery for Alfizes and 
Pleas of the Crown. 

And thus much for the Law in the Time 
of Edw. 3. 

Richard 2. fuoceeding his Grandfather, K. Jtwfr.a, 
thfc Dignity of the Law, together with the 
Honour ot the Kingdom, by reafon of the 
Weaknefs of this Prince, and the Difficulties 
occurring in his Government, feem'd fome- 
what to decline, as may appear by com- 
paring the Twelve Jaft Years of Edw. 3. 
commonly called Quadragefms, with the Re- 
ports of King Richard 2. wherein appears a 
yiiiblfc Declination of the Learning and 
Depth of the Judges and Pleaders. 

It is true, we have no printed continued 
Report of this King's Reign •, but I have 
feen the entire Years and Terms thereof in 
a Manufcript, out of which, or fome other 
Copy thereof, I fuppofe Fttzierbat abfha&ed 
thofe broken Cales of this Reign in his 
Abridgment, 

If? 
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chap. g. j n a ll thofe former Times, efpecially from 
the End of Edw. 3. back to the Beginning 
of Edw. 1. the Learning of the Common 
X.aw confifted principally in Aflizes and Real 
Adtions and rarely was any Title determi- 
ned in any Perfonal A&ion, unlefs in Cafes 
of Titles to Rents, or Services by Replevin * 
*nd the Reafons thereof were principally 
thefe, viz. 

FirH, Becaufe thefe ancient Times were 
great Favourers of the PoffefTor, and there- 
fore if about the Time of Edw. 2. a Difc 
feifor had been in PofTeflion by a Year and 
a Day, he was not to be put out without a 
Recovery by Aflize. Again, if the Difleifor 
had made a Feoffment, they did not coun- 
tenance an Entry upon the Feoffee, becaufe 
thereby he might lofe his Warranty, which 
he might fave if he were Impleaded in an 
Aflize or Writ of Entry $ and by this Means 
Real Actions were frequent, and alfo Af- 
iizes. 

Secondly, They were willing to quiet 
Men's Pofleflions, and therefore after a Re- 
covery or Bar in an Aflize or Real A&ion, 
the Party was driven to an Aftionof a higher 
Nature. 

Thirdly, Becaufe there was then no known 
A&ion wherein a Perfon could recover his 
PofTeflion, other than by an Aflize or a 
Real Aftion for till the End of Edw. 4/ the 
PofTeflion was not recovered in an Ejeftionc 
firm*, but only Damages. 

Fourthly, Becaufe an Aflize was a fpeedy 
and effectual Remedy to recover a Poflefc 

lion, 
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fion, the Jury being ready Impannell'd and Cl *^*\ 
at the Bar the firft Day of the Return. And 
altho' by Difufage, the Pra&ifers of Law 
are not 10 ready in it, yet the Courfe thereof 
in thofe Times was as ready and as well 
known to all ProfefTors of the Law as the 
Courfe of EjeHione firm* is now. 

Touching the Reports of the Years and X. Hen. 4. 
Terms of Hen. 4. and Hen. 5. I can only K - **• *• 
lay, They do not arrive either in the Nature 
of the Learning contained in them, or in 
the Judicioufnefs and Knowledge of the 
Judges and Pleaders, nor in any other Re- 
fpedl arife to the Perfedtion of the laft 
Twelve Years of Edw. 3. 

But the Times of Hen. 6. as alfo of*. &».6. 
Edw. 4. Edw. 5. and Hen. 7. were Times *• |'- + 
that abounded with Learning and excellent ^ ' 5 ' 
Men, There is little Odds in the Ufeful- y^H. 7. 
nefs or Learning of thefe Books, only the 
firft Part of Hen. 6. is more barren, fpending 
itfelf much in Learning of little Moment, 
and now out of Ufe $ but the fecond Part is 
full of excellent Learning. 

In the Times of thofe Three Kings, Hen.6. 
Edw. 4. and Hen. 7. the Learning feems 
to be much alike. But thefe Two Things 
are obfervable in them, and indeed gene- 
rally in all Reports after the Time of Eaw.3. 
"viz. 

Ftrft, That Real A&ions and Aflizes were 
not 10 frequent as formerly, but many 
Titles of Land were determined in Perfo- 
1 nal 
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chap. 8. nal Anions; aqd the ReaCbns hereof feenp 
^V^tobe, 

i/F, Becaufe the Learning of them begaq 

by little and little to be lefs known or un- 

derftood. 

idly, The ancient Strid^neft of preferving 
Poffeffion to Pofleffors till EWdtioa by Act 
tion, began not to be fb much in Ufe, unlefs 
in Cafes of Defcents and Difcontinuances, 
the latter necefTarily drove the Demandant 
to his Formedon^ or his Cut in Vita y ©r. Buf 
the Defcents that told Entry were rare, be- 
caufe Men preferved their Rights to enter, 
&c. by continual Claims. 

idly, Becaufe the Statute of 8 #6. had 
helped Men to an A&iop to recover their 
Pofleffions by a Writ of Forcible Entry, even 
while the Method of Recovery of PolTelfions 
by Ejedtments was not Jcnown or ufed. 
^ The Second Thing obfervable i? , That 
tho* Pleadings in the Times of thofe Kings 
were far fliorter than afterwards, efpecially 
after Hen. %. yet they were : n^uch longer 
than in the Time of King Edw. 3. and the 
Pleaders, yea and the Judges too, became 
ftmewhat too curious therein, fo th^t that 
Art or Dexterity of Pkading, which in its 
Ufe, Nature and Defign, was only to render 
the Fafit plain and intelligible, and to briflg 
the Matter to Judgment with a convenient 
Certainty, began to degenerate from its pri- 
mitive Simplicity, and the true Ufe and 
End thereof, and to become 3 Piece pf Ni- 
cety and Curiofity^ which how thefe la» 
ter Tinjes have improved, the Length of the 
Pleadings, the many and unneqeffyry Repe- 
titions* 
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titltms, the many Mifcarriages <if Gaufes c "£*j 
upon fmall and trivial Niceties in Pleading, v -' r V^* 
have too timch witnfeflfed. 

I ftiouid now fey fcmethkig touching the 
Times firice Hen. 7. to this Day, and there- 
fore (hall conclude this Chapter with fome 
general Obfer vat ions touching tlie Proceed- 
ings of Law in thefe later Tknes. 

And fiuft, 1 fliail fcegin where I left before, 
touching the Length and Nicety of Plead- 
ings, winch attftts ©ay far exceeds not only 
that fhoit yet perfpicuous Courfe«of Plead- 
ing which was in the Tittle of Htri. 6. 
Bdw. 4. and Nek. 7. btftthofe of all Times 
whatfoevter, as our vaft Frefles of Parch- 
ment for any (Wie Rea do abundantly wit- 
neft. 

And thte Reafons thereof feem to be 
thefe, iriz. 

Ftrft, BecadV in ancient t'imes the Plead- 
ings ivere d»awn at the Bar, and the Ex- 
ceptions (alfo) taken at the Bar, which 
wefre rarely taken for die Pleafure or Cu- 
tidfity of the Pleader, bat only when it 
♦Was apparent that the Omftfion orlhe 'Mat- 
ter excepted to was for the moft partthfe 
very Itferit and Life 6f the Caufe, and pur- 
^ofely omitted or mifpleaded beoadfe his 
Matter or Cadfe would *bear no better : fiut 
«ow the ^Plwdit%s •being ftrft ^rawn aa 
Writing, are dftiwn'to an exoeffive Length, 
-and With very <much Ldbdurioufriefs anU 
Care enlarged, 'left ' it might 'a*ford>an Ex- 
ception not intended by the Pleader, and 

' which 
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\ which could be eafily fupplied from fhe? 
Truth of the Cafe j left the other Party 
ihould catch that Advantage which com- 
monly the adverfe Party ftudies, not in 
Contemplation of the Merits or Juftice of 
the Caufe, but to find a ilip tofaften upon, 
fho in Truth, either not material to the 
Merits of the Plea, or at leaft not to the 
Merits of the Caufe, if the Plea were in 
ail Things conform to it. 

tecondlf, Became thofe Parts of Pleading 
which in ancient Times might perhaps be 
material, but at this Time are become only 
mere Styles and Forms, are ftill continued 
with much Religion, and fo all thofe an- 
cient Forms at firft introduced for Convex 
nience, but now not neceflary, or it may be 
antiquated as to their Ufe, are yet continued 
as Things wonderfully material, tho' they 
only fwell th&Bulk, but contribute nothing 
to the Weight of the Plea. 

Thirdly, Thefe Pleas being moftly drawn 
by Clerks, who are paid for Entries and 
Copies thereof, the larger the Pleadings are, 
the more Profits come to them, and the 
dearer the Clerk's Place is, the dearer he 
makes the Client pay. 

Fourthly, An Overforwardnefs in Courts 
to give Countenance to frivolous Exceptions, 
tho' they make nothing to the true Merit* 
of the Caufe; whereby it often happen* 
that Caufes are not determined according to 
their Merits,, but do often mifearry for in- 
<pnfiderableOmiffions in Pleading. 

But 
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But, Secondly I (hall confider what is the c *£*£\ 
Reafon that in the Time of Edw. 1. one 
Term contained not above two or three 
Hundred Rolls, but at this Day one Term 
contains two Thoufafnd Rolls or more. 

The Reafons whereof may be thefe, viz. 

iy?, Many petty Bufineffes, as Trefpaffes 
and Debts under 40 /. are now brought to 
Wejtminfttr, which ufed to be difpatched in 
the County or Hundred Courts-, and yet the 
Plaintiffs are not to be blamed, beeaufe at 
this Day thofe inferior Courts are lb HI 
ferved, and Juftice there fo ill adminiftred, 
that they were better feek it (where it may 
be had) at Wcftminfier , tho* at fomewhat 
more Expence. 

idly, Multitudes of Attorneys praftifing 
in the Great Courts at Wcftminfier, who are 
ready at every Market to gratify the Spleen, 
Spite or Pride, of every Plaintiff. 

^dly, A great Increafe of People in this 
Kingdom above what they were anciently; 
which muft needs multiply Suits. 

A great Increafe of Trade and 
Trading Perfons, above what there were 
in ancient Times, which muft have the like 
Effeft. 

Stbly, Multitudes of new Laws, both Penal 
and others, all which breed new Queftions, 
and new Suits at Law, and in particular, 
the Statute touching the deviling of Lands, 
cum mult is edits. 

6tbly, Multiplication of A&ions upon 
the Cafe, which were rare formerly, and 

thereby 
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chap.*, thereby Wager of Li*r elided, wfcich flif- 
coaraged man/ Suits ; Ear whea Mm ime 
fore, that in cafe thegr retffced upon a bane 
Contract without Specialty, the other Party 
might wage his Law, ithey would not jeft 
upon &ch Contefhs mtfeoat jwtociag the 
Debt into a Specialty, if it were of any 
Value, which aiqatsd (Certainty, and 
accorded «nany Suite, 

And herewith I fhall conclude AbisiGhapT 
*er, fliewing what IVxigfiefs (the iLaw has 
made, from the Reign of King Edw* i. 
*down to ithefe Times. 



t-t — — » r 
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CHAP* IX. 

Concerning the fettling of the Common Law 
of England in Ireland and Wales: And 
fome Obfervations touching the ljles of 
Man, Jerfey and Guernley, &c. 

THE Kingdom of Ireland being con- chap. < 
quered by Hen. 2. about the Year 1171. ^>*v-< 
He in his Great Council atOxon, conftituted l ' 1 ™*** 
his younger Son, John, King thereof, who 
profecuted that Conqueft fo fully, that he 
introduced the Etigli/b Laws into that King- 
dom, and fwore all the great Men there 
to the Obfervation of the fame, which 
Laws were, after the Deceaft of King John, 
again reinfore'd by the Writ of King Hen. 3. 
reciting that of King John , Rot. Clauf. 

10 H. 3. Memb. 8. 27 10. Vide infra, & 
Vryn. 252, 253, gjk 

And becaufe the Laws of England were 
not fo fuddenly known there, Writs from 
Time to Time itfued from hence, containing 
divers Capitula Legum /1ngli<e, and command- 
ing their Obfervation in Ireland, as Rot. Pari. 

1 1 H. 3. the Law concerning Tenancy by 
Curtefy, Rot. Clauf. 20 H. 3. Memb. 3. Dorfo. 
The Law concerning the Preference of the 
Son born after Marriage, to the Son born 
of the fame Woman before Marriage, or 
Bajiard eigne Mulier pitifne, Rot. Clauf * 

N 2o H. 
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chap. 9 . 2 c H. %. Memh. 4. in Dorfo : So the Law 
> * / " v> ^ concerning all the Parceners inheriting 
without doing Homage, and feveral Trant 
miifions of the like Nature. 

For tho' King Hen. 2. had done as much 
to introduce the Englifb Laws there, as the. 
Nature of the Inhabitants or the Circum- 
fiances' of the Times would permit 5 yet 
partly for want of Sheriffs, that Kingdoni 
being then not divided into Counties, and 
partly by reafon of the Inftability of the 
Irijb, he could not fully effeft his Defign : a 
And therefore, King John, to fupply thofe 
Defects as far as he was able, divided Lein- 
fter and Munjler into the feveral Counties 
of Dublin, Kildare, Meatb, Uriel, Catberlogb y 
Kilkenny j Wexford, Water ford, Cork,. Lime* 
rick, Tipcrarj, and Kerry * and appointed 
Sheriffs and other Officers to govern 'em 
after the Manner of England h and likewife 
caufed an Abftraft of the Englifb Laws under 
his Great Seal to be tranftnitted thither, 
and depofited in the Exchequer at Dublin : 
And foon after, in an Irijb Parliament, by a t 
Vide 4 th general Confent, and at the Inftance of the 
Lrffc M9- Irijl), he ordain'd, That the Englijk Laws 
and Cuftoms fhould thenceforth be obferv'd 
in Ireland and in order to it, he fent his 
Judges thither, and ere&ed Courts of Judi- 
cature at Dublin. 

But notwithftanding thefe Precautions of. 
King John, yet for that the Br ebon Law, and 
other Irifb Cuftoms, gave more of Power 
to the great Men, and yet did not reftrain 
the Common People to fo ftri£t and regular 
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a Difciipline as the Laws of England did. ^i*^, 
Therefore the very Englilb themlelves be- 
came corrupted by them, and the Engli/b 
Laws foon became of little Ufe or Efteem, 
and were look'd upon by the Irifb and the 
degenerate Engli/b as a Yoke of Bondage ; 
io that King Hen. 3. was oftentimes ne- 
ceflitated to revive 'em , and by ftveral 
fiicceflive Writs to enjoin the Obfervation 
of them. And in the Eleventh Year of 
his Reign 9 he fent the following Writ , 

Henrici Rex, &c. Baronibus MtVtiibm & 
edits liberi Tenentibus Lagenix, Jalntem, 
Satis ut credimus vefira aud'rvit difcretio, quod 
cum borne memorise Johannes , quondam Rex 
Anglidt Pater nofter venit in Hiberniam, ipfe 
duxitfecum tiros difcretos Q) Lcgisyeritos^ quo- 
rum CommuniConfilio, &ad inftantiam Hiberni- 
enfiumStatuit frdcepit Lege* Anglic amis teneri 
in Hibernia, ita quod Leges eafdem in fcriptis 
rcadaflas reHquit fub figillo fuo ad Scaccar. 
Dublin. Cum igitur Conjuetudo & Lex AnglU 
fucril, quod ft aliquis de/ponfaverit aliquam Afo- 
Heron, five Viduam five aliam btreditatem la- s 
bent em, $9 ipfe poftmodum ex ea prolem fufcita- 
v*rit 9 cujus clamor audit us f iter it infra quatuor 
farietes idem Vir ft fupervixerit ipfam uxor em 
fuam, babebit tot a vita Jua Cuflodiam Heredita- 
ria uxor is (u<€, licet ea forte babuerit Htredem 
dc frimo viro fuo qui fuerit Plena details vobis 
Mandamus injungentes quatenus in loquela qiu 
tft in Curia fVilR. Com. Marefc. inter maurittum 
Fitz Gerald Petent. Galjridum dc Marifto 
N z Ju- 
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Chap. 9. Jufticiarium noftrum Hibernu tenentem, vel in 
> ^V V ^ alia Loquela qua fuerit in Cafu prxdiko nulla 
tnodo Juftitiam in contrar facere pr&fumatis. 



And Note, In the fame Year another Writ 
was fent to the Lord Juftice, commanding 
him to aid the Epifcopal Excommunications 
in Inland with the Secular Arm, as in Eng- 
land was ufed. 

And about this Time, Hubert de Burgo, 
the Chief Juftice of England^ and Earl of 
Kent, was made Earl of Connaught, and 
Lord Juftice of Ireland during Life 5 and be- 
caufe he could not perfonally attend, he on 
March the 1 oth, 1 2 27, appointed Richard de 
Burgo, to be his Deputy, or Lord Juftice, 



Writ: 

Rex dilefto & fideli juo Richardo de Burgo 
Jafticiario fuo Hibernia falutem. Mandamus 
vobis firmiter pracipientes, quatenus certo die & 
loco faciatis venire coram vobis, Arcbiepifcopos, 
Epifcopos, Abbates* Prior es, Comite^ Bar ones % 
Milites & libereTenentes Q) Ballivos fingulorum 
Comitataum, 6? coram eis publice legi faciatis 
Chartam Domini Jobannis Regis Patris noftri, 
cui figillum fuum appenjum eft, quam fieri fecit \ 
& jurari a Magnatibus Hibernioe de Legibus & 
confuetudimbus Anglorum objervandis in Hiber- 
via, &Pr<£cipiatis eis ex parte noftra, quod Leges 
illas & confuetudines in Charta prtdifta conten- 
tas de cetcro firmiter teneant & obfervent. Et 



Tefte Rege apud Weftm. 10 De- 
cemb. Anno n° RegniNofirL 



to whom the King fent the 




hoc 
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hoc idem per fingulos Comitates Htberhia clamari 
faciatisj & teneri probibentes firmiter ex parte s - y ^ > ^ 
ttojlra & fortsfafturam nop am, ne quis contra 
hoc Mandatum noftrum, venire pftfumat. Eo 
excepto quod nec de morte nec de caiallis Htber* 
tienfium occiforum nihil ftatuatur ex parte noftra 
citra quindecim dies a Sanfti Micbaelis, Anno 
Regni No/lri 12°. Super quo refpeBumdedimus 
Magnat. noftri de Hib. ufque ad Terminum prt- 
dift Telle Meipfo apud IVefim. 8° die Matt, 
Anno Regni Noftri i 2°. 

And about the 20th Year of Hen. 3. fe- 
veral Writs were fent into Ireland, efpecially 
dire&ing feveral Statutes which had been 
made in England to be put in Ufe, and to 
be obferved in Ireland \ as the Statute of 
Merton in the Cafe of Baftardy, &c. 

But yet it feems by the frequent Grants 
that were made afterwards to particular 
Native Irifb Men, quod legibus utantur Avgli* 
cams. That the Native Irifb had not the full 
Priviledge of the Englifb Laws, in Relation 
at leaft to the Liberties of Englifb Men, till 
about the Third of Edw. 3. Vide Rot. ClauJ. 
2 E. 3. Memb. 17. 

As the Common Law of England was that 
by King John and Hen. 3. introduced into 
Ireland, fo in the Tenth of Hen. 7. all the 
precedent Statutes of England were there 
fettled by the Parliament of Ireland. 'Tis 
true, many ancient Irifb Cuftoms continued 
in Ireland^ and do continue there even unto 
this Day \ but fuch as are contrary to the 
N 3 Laws 
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9- Laws of £«^/aWaredifallow'd, Vide Davis* % 
Reports, the Cafe of Taniflry. 

As touching Wales, That was not always 
the Feudal Territory of the Kingdom of 
England-, but having been long governed by 
a Prince of their own , there were very 
many Laws and Cuftoms ufed in Wales , 
utterly Arrange to the Laws of England, the 
Principal whereof they attribute to their 
King Howell Dbj. ...... . # > 

After King JE^/zw. i. had fubdued Wzfo, 
and brought it immediately under his Do- 
minion 5 He firft made a ftrift Inquifkion 
touching the JVellh Laws within theirfeveral 
Commotes and Seigniores, which Inquifitions 
are yet of Record : After which, in the 
1 2th of Edw. i. the Statute of Rutland wm 
made, whereby the Adminiftration of Ju- 
ftice in Wales was fettled in a Method 
very near to the Rule of the Law of Eng- 
land. The Preamble of the fajd Statute is. 
notable, viz. 

Edvardus Dei gratia Rex Anglic Dominus 
Hiberni* Dux Acquitan'u omnibus Fidehbas 
litis de Terra fua de Snodon @* de aliis terris fuis 
in Waliia Salutem in Domino. Divina Provi* 
dentia qu<e in fua Difpofttione non fallitur, inter 
alia fiu Difpenfatioms Munera, quibus nos IS 
Regnum nojirum Anglit decorari dignata eft, 
Terr am Wallia cum incolis juts prius nobis juri 
Feodqlifubfeftam, tamfui gratia in proprietatis 
notir* Dominium, obfiaeulis quibufcunque cejfan* 
tibus, totaliter cum integritate convert it, 
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Cororitdt Regni prxdifti tantmn partem corporis 6hap. 9* 
tjufdem anneXuit & univit. Nos, &c. v-^V^ 

According to the Method an that Statute 
jjreforibed, has the Method of Juftice been 
hitherto adtfjiniftred in Wales ? withfuch Al- 
' terations and Additions therein as have been 
. made by the feveral fubfe<juent Statutes of 
%1 and 34//. 

^ Touching the Ifle of Man. This was fbme- The 1JU of 
times Parcel of the Kingdom of Norway, Man. 
land governed by particular Laws and Cu- 
ffomsbf their own, tho many of them hold 
Proportion, or bear fonie Analogy, to the 
Laws of England, and probably were at firft 
and originally derived from hence $ ieeirtg 
the Kingdom of Norway as well as the lfle 
' of Mannwe anciently been in Subje£tion 
to the Crown of England. Vide Legis Willi. 
Primi, in Lambard* s Saxon Laws. 

Berwick was fometimes Parcel of Scotland, Berwick 
but was won by Conqueft by King Edw. 1. 
and after that loft by King Edw. 2. and 
afterwards regained by Edw. 3. It was 
governed by the Laws of Scotland, and their 
own particular Cuftoms, and not according 
to the Rules of the Common Law of Eng- 
land, further than as by Cuftom it is there 
admitted, as in Liber rarliamenti, 21 E. 1. 
in the Cafe of Moyne and Bartlemew, pro 
Dote in Berwick $ yet now by Charter, they 
fend BurgefTes to the Parliament of Eng- 
land. 

Touching the Iflands of Jerfey, 'Guernfey, Jerfiy y 
SarK and Alderney They were anciently Gu < r »h% 
N 4 a Part &c * 
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Chap. 9 . a part of the Dutchy of Normandy, and in 
^-OT^ that Right, the Kings of England held them 
till the Time of King but although 

King John as is before fhewn, was unjuftiy 
deprived of that Dutchy, yet he kept the 
Jflands \ and when after that, they were by 
Force taken from him, he by the like Force 
regained them, and they have ever fince 
continued in the PoffeifiQn of the Crown of 
England* 

As to their Laws, they are not governed by 
the Laws of England \ but by the Laws and 
Cuftoms of Normandy. But not as they are 
at this Day-, for fince. the aflual Divifion 
.and Separation of thofe ljlands from that 
Dutch y, there have been feveral New Edidts 
and Laws njade by the Kings of France 
which have much altered the old Law of Nor* 
tnandy, which Edifts and Laws bind not in 
thofe lflandx, they having been ever fince 
King John's Time at leaft under the actual 
Allegiance of England. 

And hence it is, that tho' there be late Col- 
leftions of the Laws and Cuftoms of Nor* 
tnandy^ as Terrier and fome others, yet they 
are not of any Authorjtjr in thofe tfle^ndt \ 
for the Deciflon of Controverfies, as the 
Grand Contumkr of Normandy is, which \s 
(at leaft in the greateft Part thereof) a Col- 
le&ion of the Laws of Normandy as they 
flood before the Disjoining of thofe I/lands 
from the Dutchy, viz. before the Time of 
King Hen. 3. tho* there be in that Col- 
ledhon fbme Edifts of the Kings of France 
which were jnade after that Disjunction * 
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and thofe Laws, as I have (hewn before, tho* f^^J 
in fome Things they agree with the Laws V ^^V 
of England, yet in many Things they differ, 
and in fome are abfolutely repugnant 

And hence it is, that regularly Suits arifing 
in thofe I/lands are not to be tried or deter- 
mined in the King's Courts in England, but 
are to be heard, tried, and determined in 
thofe I/lands, either before the ordinary 
Courts of Jurats there, or by the Juftices 
Itinerant there, commiflioned under the 
Great Seal of England, to determine Matters 
there arifing *, and the Reafon is, becaufe 
their Courfe of Proceedings, and their Laws, 
differ from the Courfe of Proceedings and 
the Law* of England. 

And altho' it be true, that in ancient 
Times, llnce the Lofs of Normandy, fome 
fcattering Inftances are of Pleas moved here 
touching Things done in thofe Iflands, yet 
the general fettled Rule has been to remit 
them to thofe Iflands, to be tried and de- 
termined there by their Law ; tho' at this 
Day the Courts at fVtftminjter hold Plea of 
all tranfitory A&ions wherefoever they arife, 
for it cannot appear upon the Record where 
they did arife. 

Mic. 42 £. 2 f Rot, 45, coram Rtgt. A gre^t 
Complaint was made by Petition, againft 
the Deputy Governor of thofe Iflands, for 
divers Op^reffions and Wrongs done there: 
This Petition was by the Chancellor deli* 
vered into the Court of B. R. to proceed 
upon it, whereupon there were Pleadings 
04 both Sides | but becaufe it appeared to 
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9* be for Things done and tranfa&ed m the 
faid lflands. Judgment was thus given : Et 
qida Negotiant prxd'tSF in Curia Vtc tertmnmi 
non pot eft \ ev tpiodjuratvresfnfufa praiifl? coram 
Juftitiariis bic venire non foffunt, nec de Jure 
depentj nec ahqua Negotia infra Irtfula frtdifta 
emergentia trrmiuari non deient, nifi fecttndum 
Conjuet. bifuU Pncdifta. Idto Recordum retro 
traaitur Cancellation bide fiat Cmmiffio Domini 
Regis ad Negotia prtdffta in Irifufa prjedifia 
audienda & lerminanda Jecundum Con/uet 9 In- 
fuU p-jediS*. . 

And accordingly 14 Jmii, 1565, upon 
Z Report from the Attorney General, and 
Advice with the two Chief Jqftices, a ge- 
neral Dire&ion was given by the Queen 
and her Council, That all Suits between 
the I/landers, or wherein one Party was an 
I/lander, forMatters arifing within thel/lands, 
inould be there heard and determined. 

But ftill this is to be taken with this 
Diftindtion and^ Limitation , viz. That 
where the Suit is immediately for the King, 
there the King may make nis Suit in any 
of the Courts here, efpecially in the Court 
of King's-Bench : For Inftance, in a %tare 
Impedit brought by the King in B. R. here 
for a Church in thofe [(lands fb in a §>j*o 
Warranto for Liberties there-, fo a Demand 
of Redemption of Lands fold by the King s 
Tenant within a Year and a Day according 
to the Cuftom of Normandy 5 fo in an In^ 
formation for a Riot, or grand Contempt 
againft a Governor deputed by the King. 
Thefe and the like Suits have been main- 
tained, 
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tained by the King in his Court of King's- Chap.^ 
Bench here, tho' for Matters arifing within 
thofe Iflands: This appears, Vafcb* 16 E. 2. 
coram Rege, Rot. 82. Mich. 18 E. 2. Rot. 123, 
124, 125. 8? JV- 1 £• 3- 59- 

And for the fame Reafon it is, that a Writ 
of Habeas Corpus lies into thofe Iflands for one 
imprifoned there, for the King may de- 
mand, and mull have an Account ot the 
Caufe of any of his Subje&s Lofs of Liberty 
and therefore a Return muft be made of this 
Writ, to give the Court an Account of the 
Caufe of Imprifonment* for no Liberty, 
whether of a County Palatine, or other, holds 
Place asainft thofe Brcvia Mandators, as that 
great Inftance of punilhing the Bifhop of 
Durham for refufing to execute a Writ of 
Habeas Corpus out of the KwgsBemb, 33 E. 1. 
makes evident. 

And as Pleas arifing in the Iflands regu- 
larly, ought not in the firft Inftance to be 
deduced into the Courts here, (except in the 
King's Cafe 5) fo neither ought they to be 
deduced into the King's Courts here in the 
fecond Inftance-, and therefore if a Sen- 
tence or Judgment be given in the Iflands, 
the Party grieved thereby, may have his 
Appeal to the King and his Council to * 
reverfe the fame if there be Caufe. And ! 
this was the Courfe of Relief in the Dutchy 
of Normandy, viz. by Appeal to the 
Duke and his Council and in the fame 
Manner, it is ftill obferved in the Cafe 
of erroneous Decrees or Sentences in thofe 
Iflands, viz. To appeal to the King and his 



Council 
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Chap. 9. ]j u t the Errors in fuch Decrees or Sen- 



tences are not examined by Writ of Er- 
ror in the Kings-Bench, for thefe Reafons, 

viz. . 

ill. Becaufe the Courts there, and thofe 
here, go not by the fame Rule, Method, 
or Order of Law. 

And idly, Becaufe thofe lflands, though 
they are Parcel of the Dominion of the 
Crown of England, yet they are not Parcel 
of the Realm of England, nor indeed ever 
were 5 but were anciently Parcel of the 
Dutchy of Normandy, and are thofe Re- 
mains thereof which the Power of the 
Crown and Kingdom of France have not 
been able to wreft from the Kings of 
England. 
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CHAP, X. 



Concerning the Communication of the Laws 
of England unto the Kingdom of Scot- 




BECAUSE this Inquiry will be of Ufe, 
not only in itfelf, but alfo as a Parallel s-/ * s- - 
Difcovery of the Tranfmiffion of the Eng- 
lijh Laws into Scotland, as before is Ihewa 
they were into Normandy ^ I lhall in this 
Chapter purfue and fofve their feveral 
Queries, viz. 

iR, What Laws of Scotland hold a Con- 
gruity and Suitableneft with thofe of Eng- 
land. 

2dfyj Whether thefe be a fufficient Ground 
for us to fuppofe, that that Similitude or 
Congruity began with a Conformation of 
their Laws to thofe of England. And, 

$AVf % What might be reafonably judged 
to be the Means or Realbn of the Confor- 
mation of their Laws unto the Laws of 
England. 

As to the Ftrli of thefe Inquiries * It is If 
plain, beyond all Contradiction, that many 
of the Laws of Scotland hold a Congruity 
and Similitude, and many of them a perfedt 
Identity with the Laws of England, at leaft 
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chap.io. as the Englifb Laws ftood in the Times of 
Nm/ " v " v " / Hen. 2. Richard i. King John, Henry 3. and 
Edw. 1. And altho* in Scotland, Ufe hath 
always been made 'of the Civil Law, in point 
of Diredtion or Guidance, where their Mu* 
nicipal Laws, either Cuftomary tk Parlia- 
mentary failed * yet as to their particular 
Municipal Laws, we fliall find a Refem- 
blance, Parity and Identity, in their Laws 
with the Laws of England^ anciently* in 
Ufe 1 and we need go no further for Evi- 
dence hereof, than the Reliant Maitfiatem, 
a Book publifhed by Mr. Sheen in Scotland. 
It would be too long to Inftance in all tfife 
Points that might be produced * and there- 
lore I lhall fingle out fome few, remitting 
the Reader for his further Satisfaction to the 
N Bookitfelf. 

Dower of the Wife to be the Third Part 
of her Hulband s Lands of Inheritance * 
the Writ to recover the fame j- the Means 
of forfeiting thereof by Treafon or Felony 
of the Hufband or Adultery of the Wife * 
are in great Meafure conformable to the 
Laws of England. Vide Regiam Majeftatem, 
Lib. 2. cap. 16, 17. and Quoniam Attacbia- 
mento, cap. 85. 

The Exclufion of the Defcent to the elder 
Brother by his receiving Homage, which 
tho' now antiquated in Mngland, was an- 
ciently received here for Law, as appears by 
Glanville, Lib. 7. cap. 1. and Vide Regiam 
Majeftatem, Lib. 2. cap. 22. 

The Exclufion of Daughters from In- 
ritances by a Son : The Defcent to all the 
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Daugh- 
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Daughters in Coparcenary for want of Sons; 

the chkf Houfe allotted to the eldeft Daugh- ^^V^, 

ter upon this Partition^ the Befcent to the ; 

Collateral Heirs, for want of lineal, Qjh* 

Ibid. cap. 24, 2% 26, 27, 28, 93, 34. But this. 

is. now altered in fome Things per StaL Rob. 

cap. 3. 

. The fall Ages of Males 2 1, of Females 14, 
to be out of Ward in Socage 16, Ibid. cap. , 42. 

That the Cuftody of Idiots belonged to 
the King, Ibid. cap. 46. 

The; Cuftody of Heirs in Socage belong 
to the next of Kin, to whom the Inheri- 
tance, cant defcendi Vide Regiam Majeft. 
c0p. 47- 

The Son born before Marriage, or Bar 
ftflrd eigne, not to be legitimate by the Mar- 
riage after, nor was he hereditable by the 
ancient Laws of Scotland, though afterward 
altered in Ufe, as it feems, Rcgiam Majeft. 
cap. 51. 

The Confifcation of Bqna Ufurariorum y 
after their Death, conform to the old Law 
here ufed. Ibid. cap. 54. tho' now anti- 
quated. 

The Laws of Efcheats, for want of Heirs, 
or upon Attainder. Ibid. cap. 55. 

The Acquittal of Lands given in Frank* 
Marriage, till the fourth Degree be paft, Ibid. 

cap. 57. 

Homage, the Manner of making it with 
the Perfons, by, or to whom, as in England, 
Ibid. cap. 61,62, 63, &c. 

The Relief of an Heir in Knights Service, 
of full Age, Rcgiam Majeft at cm, cap. 17. 

The 
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chap. io. The Preference of the Sifter of the whole 
^V^ Blood, before the Sifter of the half Blood. 

guoritam Attachiamento, cap. 89. 

The fingle Value of the Marriage, and 

Forfeiture of the double Value, precifely 

agree with the Statute of Marlbridge. Ibid. 

cap. 9 1, 

The Forfeiture of the Lords difparage- 
ing his Ward in Marriage, agrees with 
Magna Cbarta, and the Statute of Marlbridge. 
Quoriiam AttacbiamentOy cap. 92. 

The Preference of the Lord by Priority 
to the Cuftody of the Ward. Ibid. cap. 95. 

The Punifhment of the Ravifher of a 
Ward, by two Years Imprifonment, fcfr. as 
here. Ibid. cap. 90. 

The Jurifdiftion of the Lord in Infangtbeof. 
Ibid. cap. ico. 

Goods confifcate, and Deodands, as here, 
Liber De Modo tenendi Car. Baron, cap. 62. 
63, 64. 

And the like of Waifs. Ibid. cap. 65. 

Widows, not to marry without Confent 
of the Lord, Statute Mefei.i. cap. 23. 

Wreck of the Sea, defined precifely as in 
the Statute Weftm, 2. Vide Ibid. cap. 25. 

The Divifion of the Deceafed's Goods, 
one Third to the Wife, another Third to the 
Children, and another to the Executor, f§c. 
conformable to the ancient Law of England, 
and the Cuftom of the North to this Day. 
Lib. 2. cap. 37. 

Alfo the Proceedings to recover PofTtf- 
jflons, by Mortdancejter, Juris Utrum, Affifede 
Novel dijfeifw, &c. The Writs and Procefs 
1 are 
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are much the fame with thofe in England, Chap. 10. 
and are direSed according to Glanville, and ^"V^ 
the old Statutes in the Time of Edw. 1. and 
Hen. 3. Vide Regiam Majejtat. Lib. 3. cap. 27 

t0 3 6 - 

Many more Inftances might be given of 
inany of the Municipal Laws of Scotland* 
either precisely the fame with thofe in 
England, or very near, and like to them : 
Thd* it is true, they have fbme particular 
Laws that hold not that Conformity to ours, 
which were introduced either by particular 
or common Cuftoms, or by A&s of their 
Parliaments. But, by what has been faid 
and iriftanced in, it appears, That like as 
between the Laws of England and Norman- 
dy, fo alfo between the Laws of England 
and Scotland, there was anciently a great 
Similitude and Likenefs. 

I come therefore to the Second Thing I 2d . In * 
jpropofed to enquire into, viz. what Evi- qmryt 
dence there is, That thofe Laws of Scotland 
were either defumed from the Englifb Laws, 
or from England, tranfmitted thither in fuch 
a Manner, as that the Laws here in England 
Were as it were the Original or prime Ex- 
emplar, out of which thofe parallel or fimi* 
lar Laws of Scotland were copied or tran- 
scribed into the Body of their Laws : And 
this appears evident on the following Rea- 
fons, viz. 

Fir/1, For that Glanville (which , as has been t ♦ 
obferved, is the ancienteft Colle&ion we 
have of Enghjh Laws) feem to be even 

O tran- 
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ctiAp.io. tranfcribed in many entire Capita of the 
v -' /- V Nw ' Laws above-mentioned, and in fome others 
where Glanville doubts, that Book doubts $ 
and where Glanville follows the Pradtice of 
the Laws then in Ufe, tho* altered in fuc- 
ceeding Times, at leaft after the Reign of 
Edw.i. there the Regiam Majeftatem does 
accordingly for Inftance, viz. 

Glanville^ Lib. j. cap.i. determines, That 
a Man can't give away part of the Lands 
which he held by Hereditary Defcent unto 
his Baftard, without the Content of his 
Heir, and that he may not give all his Pur- 
chafes from his eldeft Son $ and this is alfb 
declared to be the Law of Scotland accord- 
ingly, Regiam Majeftatem, Lib. 2. cap. 19, 
20. Tho* fince Glanville 9 s Time, the Law 
has been altered in England. 

Alfo Glanville > Lib. 7. cap. 1. makes a 
great Doubt, Whether the fecond Son, be- 
ing enfeoffed by the Father, and dies with- 
out Iflue whether the Land lhall return to 
the Father, or defcend to his eldeft, or to 
his youngeft Brother 5 and at laft gives fuch 
a Dec^ifion as we find almoft in the fame 
Terms and Words recited in the Queftion 
and Decifions laid down in Regiam. Majeft. 
Lib. 2. cap. 22. 

Again, Glanville, Lib. 7. cap.x. makes it 
a difficult Queftion in his Time, Whether 
the eldeft Son dying in the Life-time of his 
Father, having Ifiue, the Nephew or the 
youngeft Son lhall inherit ^ and gives the 
Arguments pro & contra : And Regiam Ma- 

jeftatem. 
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je/iatem, cap. 33. feems to be even a Tran- Ch 
feript thereof out of Glanville. ^ 

And further, the Trad concerning Affixes, 
and the Time of Limitation, the very Form 
of the Writs, and the Method of the Pro- 
cefs, and the Dire&ions touching their Pro- 
ceedings are but Tranfcripts of GlanvilU, 
as appears by comparing Keiiam Majeflatem^ 
Lib. 3. cap. 36. with GlanvilU, Lib. 13. cap. 
32. and the Colle&or of thofe Laws of Scot* 
land in all the before-mentioned Places, and 
divers others, gtiotes Glanville as the Pattern 
at leaft of thofe Laws. 

But Secondly, A fecond Evidence is, be- 
caufe many of the Laws which are men- 
tioned in the Regiam Majeftatem quoniam 
Archiamentc, and other Colledtions of the 
Scotifb Laws, are in Truth very Tranflations 
of feveral Statutes made in England in the 
Times of King Hen. 3. and King Edw. r. 
For Inftance* the Statute of their King 
Robert 2. cap. 1. touching Alienations to Re- 
ligious Men, is nothing elfe but an Enacting 
of the Statute of Mortmain, 1 3 E. 1. cap. 1 3. 
The Law above-mentioned, touching the 
Difparagenient of Wards, is defumed out of 
Magna Cbarta 7 cap. 6. and the Statute of 
Mcrton, cap. 6. So the Law abovefaid, againft 
Ravifhers of Wards, is taken oxftoUVeltm. 2. 
cap. 35. So the faid Law of the double Va- 
lue of Marriage, is taken out of tVeJlm. 1. 
cap. 22. The Law concerning Wreck of the 
Sea, is but a Tranfcript out of IVeJlm. \. 
cap.$. and divers other Inftances of like 
Nature might be given, whereby it may 
O 2 appear, 
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CHAM©, appear, that very many of thofe Latos in 
^"^^^ Scotland which are a part of their Corpus Jur is , 
bear a Similitude to the Laws of England^ 
and were taken as it were out of thofe Com- 
hion or Statute Laws here, that obtain'd in 
the Time of Edw. i. and before, but efpe- 
cially fuch as were in Ufe or Ena&ed in 
the Time of Edw. r. and the Laws of Eng* 
land j relative to thofe Matters, were as it 
were the Original and Exemplar from whence 
thofe Similar or Parallel Laws of Scotland 
were derived or borrowed. 
£d in- Thirdly , I come now to confider the Third 
quiry* Particular, viz. By what Means, or by what 
Reafon this Similitude of Laws in England 
and Scotland happened, or upon what Ac- 
count, or how the Laws of England at leaft 
in many Particulars, or Capita Legum, came 
to be communicated unto Scotland, and they 
fsem to be principally thefe two, viz. Ftrfi^ 
The Vicinity of that Kingdom to this. And 
Secondly, The Subje&ion of that Kingdom 
unto the Kings of England, at leaft for fbme 
confiderable Time. 
t. Touching the former of thefe 5 Ftrft, It . 
is very well kiiown, that England and Scot* 
land made but one Ifland, divided not by 
the Sea or any confiderable Arm thereof 
but only by the Interjacency of the River 
Tweed, and fbtae Defart Ground, which did 
not hinder any eafy common Accefs of* 
the People of the one Kingdom to the 
other : And by this Means, Frrjl, The in- 
tercotirfe of Commerce between that King* 
dom and this was very frequent and ufuai, 

especially 

St 
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efpecially in the Notbern Counties, and this chap. 10, 
Intercourfe of Commerce brought unto 
thofe of Scotland an Acquaintance and Fami- 
liarity with our Englijb Laws and Cuftoms, 
which in Procefs of Time were adopted and 
received gradually into Scotland. 

Again, Secondly, This Vicinity gave of- 
ten Opportunities of tranfplanting of Per* 
fons of either Nation into the other, efpe* 
cially in thofe Notbern Parts, and thereby 
the Englijb tranfplanted and carried with 
them the Ufe of their Native Cuftoms of 
England, and the Scots tranfplanted hither, 
became acquainted with our Cuftoms, which 
by occafionai Remigrations were gradually 
tranflated and became diffus'd and planted 
in Scotland * and it is well known, that upon 
this Account fome of the Nobility and great 
Men of Scotland had Pofleflions here as well 
as there : The Earls of Angus were not only 
Jtfoblemen of Scotland, but were alfo Barons 
of Parliament here, and fate in pur Englifh 
Parliaments, as appears by the Summons tq 
Parliament, Tempore Edvardi Tertii, 

Again, thirdly, The Kings of Scotland had 
Feodal PofTeffions here-, forlnftance, The 
Counties of Cumberland, Northumberland ancj 
Weflmor eland, were anciently held of the 
Crown of England by the Kings of Scot- 
land, attended with feveral Viciilitudes and 
Changes until tbe Feaft of St. Michael, 1237, 
at which Time Alexander King of Scotland 
finally releafed his Pretenflons thereunto, as. 
appears by the Deed thereof enter'd into 
tne Jled-Boofc of the Exchequer, and the Par-* 
O 3 liament 
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o. liament Book of 20 £. 1. and in Confide* 
ration thereof, Hen. 3. gave him the Lands 
of Fenreth and Sourby , HabencT fibi Heredibus 
fids Regibus Scotia, and by Virtue of that 
Special Limitation, they came to John the 
eldeft Son of the ^ldeft Paughter of Alex* 
ander King of Scotland^ together with that 
Kingdom but the Land of indole, and the 
Manor of Huntingdon, which were likewife 
gii'en to him and his Heirs, but without 
that Special Limitation, Regibus Scotia, fell 
in Coparcenry, one Moiety thereof to the 
faid John King of Scotland, as the Iflue of 
the eldeft Daughter, and the other Moiety 
to Hafiings, who was defcended from the 
younger Daughter of the faid Alexander : 
But thofe PofTeflions came again to the 
Crown of England by the Forfeiture of King 
John of Scotland, who through the Favour 
of the King of England he had Reftitution 
of the Kingdom of Scotland, yet never had 
Reftitution of thofe PofTeflions he had iji 
England, and forfeited and loft by his levy- 
ing War againft the Kingdom of England^ 
as aforefaid. 

And thus I have fliewn, that the Vici- 
nity of the Kingdoms of England and Scot- 
land, and the Confequence thereof, viz. 
Tranflations of Perfons and Families, Inter- 
courfe of Trade and Commerce, and Po£ 
feflions obtained by the Natives of each 
Kingdom in the other, might be one 
Means for communicating our ]Uws to 
thepi. 

But 
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But Secondly, There was another Means 
far more effe&ual for that End, viz. The 
Superiority and Intereft that the Kings of 
England obtain'd over the Crown and King- 
dom of Scotland* whereby it is no Wonder 
that many of our Englifb Laws were tranfc 
planted thither by the Power of the Englifb 
Kings, This Intereft, Dominion, or Supe- 
riority of the Kipgs of England in the Realm 
of Scotland may be confidered thefe Two 
Ways, viz. ift, How it ftood antecedently 
to the Reign of King Edw. i. And 2<//y, 
How it flood in his Time. 

Touching the former of thofe, I fliall not 
trouble mylelf with colle&ing Arguments or 
Authorities relating thereto ; he that de- 
fires to fee tjie whole Story thereof, let him 
confult JValfw^bam, fub Anno 18 Edw. 1. as 
alfo Rot. Fori 12 R. 2. Pars fecunda, N* 3. 
Rot. Clauf. 29 E. 1. M. 10. Dorfo, and the 
Letter of the Nobility to the Pope aflerting 
it, Ibid. 

And this might be one Mean$ ? whereby 
the Laws of England in elder Times mfeht 
in fome Meafare be introduced into Scot* 
land. 

But I rather come to the Times of King 
Edw. 1. who was certainly the greateft Re- 
finer of the Englifb Laws, and ftudioufly 
endeavoured to enlarge the Dominions of 
the Crown of England \ fo to extend and 
propagate the Laws of England into all 
Parts fubjed to his Dominion. This Prince* 
befides the ancient Claim he made fo the 
Superiority of the Crown of England ' over 
O 4 ~ that 
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CHAP.ia that of Scotland, did for many Years a&ually 
v~v^ enjoy that Superiority in its full Extent, 
and the Occafion and Progrefs thereof was 
thus, as it is related by fValfmgbam, and con- ' 
fbnantly to him appears by the Records of 
thofe Times, viz. king Edw. i. having for- 
merly received the Homage and Fealty of 
Alexander King of Scots , as appears RoU 
Claaf. $E. I, m. 5. Dorfo, was taken to be 
Superior Dominus Scotia Retni % , ' '* 

Alexander dying, left Margaret his only, 
Daughter , and (he dying without Iflue 
about 18 £. 1. there fell a Controverfy 
touching the Succeflion of the Crown of 
Scotland, between the King of Norway claim-, 
ing as Tenant by the Curtefy, Robert dc 
Bruce jdefcended from the younger Daughter 
of David King of Scots, and John de Baliol 
defcended from the elder Daughter, with 
divers pther Competitors. , 

AU the Competitors fubriiit their Claim 
to the Decifion of Edw. 1 , King of England 
as Superior Dominus Regni ScetitC, who there- 
upon pronounced his Sentence for John de 
Baliol, and accordingly put him in Poflef' 
Hon of the Kingdom, and required and re-> 
ceived his Homage* 

The King of England, nbtwithftanding 
this, kej>t ftill the Poffeflion, fc? Infignia of 
his Superiority $ his Court^ of King s-Bench 
fate actually at Roxborougb in Scotland, Mich. 
2q, 21 Ed, 1. coram Rege, and tfpon Complaint 
of Injuries done by the faicl John Kins of 
Scots, now reftor'd to his Kingdom, he ium- 
moned him often to anfvVer in his Courts. 

Mich. 
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Mich. 21, 22 Edw.i. Nortbumb. Scot. He CHAPl °< 
was fummoned by the Sheriff of Nortbum* ^^V^ 
berland to anfwer to Watyeh in the King's 
Court, /V. 21. £• i. coram Rege. Rot. 34. He 
was in like manner fummoned to anfwer 
Mazune in the Kings-Bench for an In» 
jury done to him , and Judgment given 
againft the King of Scots, and that Judgment 
executed. 

John ICing of ^/j, being not contented 
with this Subje&ion, did in the 24th Year 
of Kjng&fa.i. refign back his Homage 
to King Edward, and bid Defiance to him 1 
wherefore King Edw. 1. the feme Year with 
a powerful Army entered Scotland, took thet 
King of Scots Pnfoner, and the greateft part 
of that Kingdom into his Polfeflion, and 
appointed the Earl Warren to be CuRosRcgni, 
Creffingbam to be his Treafurer, and Ormjbf 
his Juftice, and commanded his Judges of 
his Courts of England to iflue the King of 
England's Writs into Scotland. 

And when in the 27th Year of his Reign, 
the Pope, inftigated by the French King, in- 
terpose in the Behalf of the King of Scotland, 
he and his Nobility refolutely denied the 
Pope's Intercelfion and Mediation. 

Thus the Kingdom of Scotland continued 
in an a&ual Subje&ion to the Crown of 
England for many Years $ for Rot. Clauf. 

33 £. 1. Membr. 13. Dor/o, and Rot. Clauf. 

34 £. 1. Memb.$. Dot jo * feveral Provifions 
are made for the better ordering of the 
government of Scotland. , 

What 
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Chap, io What Proceedings there were herein in 
v the Time of Edw. %. and what Capitulations 

and Stipulations were afterwards made by 
King Edw. 3. upon the Marriage of his 
Sifter by Jiobert de Bruce touching the Re- 
laxation of the Superius Dominium of * Scot* 
land, is not pertinent to what I aim at , 
which is, to mew how the EngUJbLws that 
were in Ufe and Force in the Time of Edw. 1 . 
obtained to be of Force in Scotland, which 
is but this, viz, 

King Edward 1. having thus obtained the 
a&ual Superiority of the Crown of Scot- 
land, from the Beginning of the Reign until 
his 20th Year, and then placing John de 
Baliol iii that Kingdom, and yet continuing 
his Superiority thereof, and keeping his 
Courts of Jtiftice, and exercifing Dominion 
and Jurifdi&ion by his Officers and Mini- 
sters in the very Bowels of that Kingdom, 
and afterwards upon the Defection of thi$ 
King John, in the 24th of Edw. i, taking 
the whole Kingdom into his adlual Admi- 
niftration, and placing his own Judges and 
great Officers there , and commanding his 
Courts of Kings-Bench (&c.) here, to Ifliie 
their Procefs thither, and continuing in the 
a&ual Adminiftration of the Government 
of that Kingdom during Life ; It is^ no 
Wonder that thofe Laws which obtained 
and were in Ule in England, in and before 
the Time of this King, were in a great 
Meafure tranflated thither ^nd poflibly 
either by being enadted in that Kingdom, 
or 3t leaft for fo long Time, put in Ufe 

and 
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and PrafHce there, many of the Laws in ^v^n? 
Ufe and Pradtice here in England were in s ^^ s ^ 
his lime fo rivetted and fettled in that 
Kingdom, that 'tis no Wonder to find they 
were not fliaken or altered by the liberal 
Conceihons made afterwards by King 
Edw.3. upon t K c Marriage of his Sifter * 
but that they remain Part of the Municipal 
Laws of that Kingdom to this Day., 

And that which renders it more evident, 
That this was one of the greateft Means of 
filing and continuing the Laws of England 
in Scotland, is this, viz. This very King 
Edw. 1. was not only a Martial and Vidtori- 
ous, but alfoa very Wife and Prudent Prince, 
and one that very well knew how to ufe a 
Vidlory, as well as obtain it: And there* 
fore knew it was the beft Means of keeping 
thofe Dominions he had powerfully obtain'd, 
by fubftituting and tranflating his own 
Laws into the Kingdom which he had thus 
fubdued. Thus he did upon his Conqueft 
of Wales j and doubtlefs thus he did upon his 
Conqueft of Scotland, and thofe Laws which 
we find there fo nearly agreeing with the 
iaws of England ufed in his Time, efpecially 
the Statutes of Wejim.\. and fVcflm. 2. are 
the Monuments and Footfteps of hisWif- 
dom and Prudence, 

1 And, as thus he was a moft Wife Prince,* 
and to (fecure his Acquefts, introduced many 
other Laws of his Native Kingdom into 
Scotland; fb he very well knew the Laws of ' 
England were excellent Laws fitted for the 
clu? Admjniftration of Juftice to the Con* 

ftitution 
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C£ap, iq. ftitution of the Governed, and fitted for the 
Prefervation of the Peace of a Kingdom, 
and for the Security of a Government : And 
therefore he was very folicitous, by all pru- 
dent and careful Means imaginable, to graft 
and plant the Laws of England in all Places 
where he might, having before-hand ufed 
pll poffible Care and Induftry for Redtifyjng 
and Refining the Englijh Laws to their great- 
eft Perfection. : 

Again, It feems very evident, that the 
Defign of King Edw. i. was by all Means 
jpoffible to unite the Kingdom of Scotland 
j(as he had done the Principality of Wales) 
to the Crown of England, fo that thereby 
Britain might have been one entire Mo- 
narchy, including Scotland, as well as Walci 
and England under the fame Sceptre $ and 
in order to the accomplilhing thereof, there 
could not have been a better Means than tQ 
make the Intereft pf Scotland one with Eng- 
land, and to knit 'em as it were together ia 
one Communion, which could never have 
been better done than by eftablifliing one 
Common Law and Rule of Juftice and Com* 
merce atfnong them $ and therefore he did, 
as Opportunity and Convenience ferved , 
tranflate over to that Kingdom as many of 
our Englifh Cuftoms and Laws as within that 
Compafs of Time he conveniently could. 

And thus I have given an Eflay of the 
Reafons ^nd Means, now and why we find 
fo many Laws in Scotland, parallel to thofe 
in England, and holding fo much of Coiv 
gruity 9Pd J-ikeneft tQ them, 
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And the Reafon why we have but few of Chap - l0 * 
their Laws that correipond with ours of a 
later Date than Edw. i. or at leaft Edw. 2. 
is becaufe liflce the Beginnirtg of Edw. 3. 
that Kingdom has been diftinft, and held 
little Communion with us till the l/niort ©f 
the two Crowns in the Perfbn of King 
James 1. for rather the happy Union of the two 
Kingdoms under her late Majefly §>yeen Anne) 
and in fo great an Interval it rtitift needs 
be, that by the Intervention and Succeffion 
of new Laws, milch of what was fo an* 
cient as the Times of Edw. \. and Edw. 1. 
have received rtiany Alterations : So that 
it is a great Evidence of the Elcellency 
of oilr Englijb Laws, that there remain to 
this Day fo many of them in Force in that 
Part of GreM Britain continuing to beat 
Witnefs, that once that excellent Prince 
Edw. 1. exercifed Dominion and Jurifdic* 
tion there. 

And thas far of the Coftimunifcn of the 
Laws of England to Scotland, and of the 
K<eans whereby it wasefFefted * from Whende 
it may appear, That as in Walci, Ireland and 
Nortnandy^ fb alfo in Scotland, filch Laws 
which in thbfe Places have a Congruity or 
Similitude With the Laws of England, Were 
derived from the Laws of England, as from 
their Fountain and Original, dnd were 
not derived from any of thofe Places to 
$nglandi 
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CHAP. XL 

Touching the Courfe of Defcents in 
England. 

^V^ 4 A M ON G the many Preferences that the 
^Qf^ jlA. Laws of England have above others, 
kney of I fhall fingle outTwo particular Titles which 
<mr Laws, are of Common Ufe, wherein their Prefe- 
rence is very vifible, and the due Confide- 
ration of their Excellence therein, may give 
us a handfome Indication or Specimen of 
their Excellencies above other LaWs in other 
Parts or Titles of the fame alfo* 
Two in- Thofe Titles, or Cavitula Lcgum, which I 
fiances, fhall fingle out for this Purpofe, are thefe 
Two, viz. jftj The hereditary Tranfmilfion 
of Lands from Anceftor to Heir, and the 
Certainty thereof: And 2dl% The Manner 
of Trial by Jury, which, as it ftands at this 
Day fettled in England, together with the 
Circumftances and Appendixes thereof, is 
certainly the teft Manner of Trial in the 
World* and I fhall herein give an Account 
of the fucceifive Progrefs of thofe Capitufo 
Legis, and what Growth they have had in 
Succeflion of Time till they arriv'd to that 
State and Perfe&ion which they have now 
obtain'd. 

Firft, of FtKft* Then, touching Defcents and here- 
Defers, ditary Traafojiffions : It fpems by the Laws 

Qf 
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of the Greeks and Romans, that the lame Chap.h, 
Rule was held both in Relation to Lands and ^^VVi 
Goods, where they were not otlierwife dif- 
pofed of by the Anceftor, which the Romans 
therefore called Succefjio ab inteftato \ but the 
Cuftoms of particular Countries, and efpe- 
cially here in England, do put a great Dif- 
ference, and dirett a feverai Method in the 
Tranfmiflion of Goods or Chattels, and that 
of the Inheritances of Lands. 

Now as to hereditary Tranfmiflions or 
Succeflions, commonly called with us Des- 
cents, I (hall hold this Order in my Dif- 
courfe, viz. 

Fir ft, I (hall give fome fliort Account of i. 
the ancient Laws both of the Jews, the 
Creeks, and the Romans, touching this Mat- 
ter, 

Secondly, I lhall obferve fome Things $ f 
wherein it may appear, how the particular 
Cuftoms or Municipal Laws of other Coun- 
tries varied from thofe Laws, and the Laws 
here formerly ufed. 

Thirdly, I lhall give fome Account of the 3. 
Rules and Laws of Defcents or hereditary 
Tranfmiflions as they formerly ftood, and 
as at this Day they ftand in England, with 
the fucceflive Alterations, that Proceft of 
Time, and the Wifilom of our Anceftors, * 
and certain Cuftoms grown up, tacitly, V 
gradually, and fucceifively have made 
therein. 

And Firft, touching the Laws of Succef- 
fion, as well of Delcent of Inheritances 
of Lands, as alfo of Goods and Chattels, 
I which 
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chap.ii. which among the Jews was the feme in 

thejgws. M** Seidell^ in his Book Dc Succcfftombus 
apud Hebrtos, has given us an excellent Ac- 
count, as well out of the Holy Text as ou£ 
of the Comments of the Rabins, or Jcwijb 
Lawyers, touching the lame, which you 
taiay fee at large in the 5th, 6th, 7th, 12th 
and 13th Chapters of that Book $ and which, 
for lb much thereof as concerns my prefent 
Purpofe, I fhall briefly comprife under the 
Eight following Heads, vh, 

Ftrfty That in the Defending Line, the 
Defcent or Succeflion was to all the Sons, 
only the eldeft Son had a double Portion to 
any one of the reft* viz. If there were threfe 
Sons, the Eftate was to be divided into four 
Parts, of which the eldeft was to have two 
Fourth Parts, and the other two Sons were 
to have one Fourth Part each. 

Secondly, If the Son died in his Father's 
Life-time, then the Grandfon, and fo in /»- 
finitum, fucceeded in the Portion of his Fa- 
ther, as if his Father had been in PofTefllon 
of it, according to the Jus Rcprcfentationis 
now in Ufe here. 

thirdly, The Daughter did not fucceed 
in the Inheritance of the Father as long as 
there were Sons, or any Defcendants from 
Sons in Being $ but if any of the Sons died 
in the Life-time of his Father having Daugh^ 
fers, but without Sons, the Daughters iuo- 
ceeded in his Part as if he hirnfelf had been 
poflefTed. 

Fourthly, 
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rombl]> And in Cafe the Father left only Chap. ti. 
Daughters and no Sons , the Daughters y * yms t~**- 
equally fucceeded tb theif Fathet as in Co 
partnerfhip, without any Prelation or Pre- 
ference of the eldeft Daughter to two Parts, 
or a double Portion. 

fifthly But if the Son had piirchafed an 
Inheritance and died without Iffue, leaving 
a Father and Brothers, the Inheritance of 
fuch Son fb dying did not defcend to the 
Brother*, (tmlefa in Gafe of the nfett Bro- 
ther^ taking to Wife the Deceated's Widow 
to raife up Children to his deceafed Bfother) 
hut in fuch Cafe the Father inherited to fuch 
Son entirely. 

Sixthly, But if the Father in that Cafe 
WAs dead, then it came to the Brothers, as 
it Were as Heirs to the Father, in the fame 
Manner a* if the Father had been a&uallr 
poflfefs'd thereof 5 and therefore the Father s 
other Sons and their Defcendants in Infinitum 
focceeded *, but y£t especially, and without 
any double Portion to the eideft, becaufe 
tho* in Tfuth the Brothers fucceeded as it 
were in Right of Keprefentation from the 
Father, yet if the Father died before the 
Son, the Defcent was de Fafto immediately 
froiti the Brother deceafed to the other Bro- 
thers, in which Cafe their Law gave not a 
double Portion *, afid in Cafe the Father had 
no Sons or Defcendants from them, then it 
defcended to all the Sifters. 

Seventhly, If the Son died without IfTue,' 
and his Father or any Defcendants fcbin 
him Wete extartt, it went not to the Grand-' 
P father 
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Chap. 1 1. father or his other Defendants $ but if the 
Father was dead without Iffue, then it de- 
fended to the Grandfather, and if he were 
dead, then it went to his Sons and their 
Defendants, and for want of them, then 
to his Daughters or their Defendants, as if 
the Grandfather himfelf had been adtually 
poflefs'd and had died, and fo mutatis mu- 
tandis to the Proavus, Ab&vus, Atavus, s§c.. 
knd their Defendants. 

Eigbtly 9 But the Inheritance of the Son 
never reforted to the Mother, or to any of 
her Anceftors, but both fhe and they were 
totally excluded from theiSucceffion. 

The don- double Portion therefore that was 

tio^ 01 " Jus Primogeniture never took Place but in 
that Perfon that was the Primogenitns of him 
from whom the Inheritance immediately 
defended, or him that reprefented him \ 
as if A. had two Sons, B. and C. and B. the 
eldeft had two Sons, D. and E. and then B. 
died, whereas B. Ihould have had a double 
Portion, viz. two Thirds in Cafe he had 
furvived his Father but now this double 
Portion (hall be equally divided between 
D. and E. and D. fhall not have two Thirds 
of the two Thirds that defended from A. 
to them. ViMSeUen, utfupra. 

Thus much of the Laws or Rules touch- 
ing Defents among the Jews. 
Dtfcents ' Among the Grecians, the Laws of Defents 
among in fome Sort refemble thofe of the Jews, 
the Gr*- and in fome xhings they differed. Vide 
Tetit's Z,^j Attiuh Ca p 9 u TtU 6# De Tc(ia . 

2 mentis 
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mentis & Hereditaria Jure, where the Text chap. h. 
of their Law runs thus, viz. \s-\~*~> 

Omnes legitimi Filii Haredttatem Puternam 
ex tquo inter f: Hxri/cunto, fi auis inteHatus 
moritur reliftis Ftliabusqui eat in Uxores due tint 
baredes funto, fi nulla Juperfint, bi ab imejlato 
btcreditntem cernmto : Et prtmo quid em Fratres 
lefunfti German, &legitimi Fratrum Fdii for- 
' reditatemfimul adeumo j fi nulli Fratres aut Fra- 
trum Fdii fuperfint, its geniti sad cm Lege bare- 
ditatemternunto: Mafculi autem its geniti etiam 
fi remotiori cognationis fint Gradu, praferuntor, 
fi nulli fuperfint, Patermproximi, ad Jobrinorum 
ujque Fthoj, Mater ni de fundi propinqui fimili 
Lege Hareditatem adeunto i fi e tieutra cogna- 
tion fuperfint intra defiuitum Gradum proximus 
cognatus Patemusi addito NotboNotbave ; fuper- 
fitte Legitimi Fdia Notbus Hereditatem Patris 
He adito. 

This Law is very obfeure, but the Senfe 
thereof feems to be briefly this, viz. That all 
the Sons eaually fhall inherit to the Father j 
but if he have no Sons, then the Hufbands 
of the Daughters j and if he have no Chil- 
dren, then his Brothers and their Children - t 
and if none, than his next Kindred on the 
Part of hisFather, preferring the Males be- 
fore^ the Females and if none of the Fa- 
ther*s Line, ad Sobrinorum ufque Fd'tos, then 
to delcena to the Mother's Line. Vide Petit's 
Glofs thereon. 

P 2 Among 
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chap,h. Aniang the Romans it appears, th at the 
^T^^ Laws of Succeflions or Defeats did fuccef- 
ainongThe fively vary, for the Laws of the Twelve 
Romans, Tables did exclude the Females from Inhe- 
riting, and had many other Streightnefles 
and Hardships which were fuccelfively re- 
medied : Firft, by the Emperor Claudius , 
3nd after him by Adrian, in his Senatus Con- 
fultus ^ertuUiams^ and after him by Juftinian 
in his Third Inftitutes, Tit. De H<ereditatibus 
qitdC ab inteftato defcrunti.tr, and the two en- 
firing Titles, A»d again, all this was fur- 
ther explained and fettled by the Novel Con- 
ftitutions of the faid Juftinian, ftiled the 
Authentic* NevelU ? cap. 18. De Htr edit au- 
las ab inteftato vcmentjbus & agnatorum Jure 
jublaio. Therefore omitting the large Inquiry 
into the Sttcceflive Changes of the Roman 
Law in this particular, 1 fhall only fet down 
how, according to that Conftitution, the 
Roman Law ftands fettled therein. 

Pefcents or Stroceflions from any Perfon 
are oi Three Kinds, viz. i/?, In the Defcend- 
ing Lint. ldl% The Af tending Line. %dly. The 
Collateral Line * and this latter is either am 
Agnates a Parte Patris, or in Cognates a Pkrtr 
Matris. 

i .Defcend- . Jm j n ffo Defending Lint, Thefe Rules aft 
ing Line. ty thc R oman Law directed, viz. 

r. The Defending Line, (whether Male 
or Female, whether immediate or remote) 
takes Place, and prevents the Defcent or 

Sue- 
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Sacceffion Afcending or Collateral in infh 

2. The remote Defcents of the Defcend- 
ing Line fucceed in Stirpem, i. e. in that 
Right which his Parent flaould have had. 

3. This Defccnt or Socceifioti is equal in 
all the Daughters, all the Sons, and all the 
Sons and Daughters, without preferring the 
Male before the Female 5 fo thai if the com- 
mon Anceftor had three Sons and three 
Daughters, each of them had a filth Part 5 
and if one of them had died in the Life of 
the Father, having three Sons and three 
Daughters, the fixth Part that belonged to 
that Party fhould have been divided equally 
between his or her fix Children, and fb tn 
infinitum in the Defcending Linc~ 

2. h the Amending Line, there are thefe 2 . 

tWO Rules, vh. Afcend. 

1. If the Son dies without Iffue, or any L ^ 
defcending from him, having a Father and 
a Mother living, both of them Ihall equally 
fucceed to the Son, and prevent all other* 
of the Collateral Line, except Brothers and 
Sifters, and if only a Father, or only a Mo- 
ther, he or flie fliall fucceed alone. 

2: But if the Deceafed leaves a Father and 
a Mother, with a Brother and a Sifter, /* 
utrifquc Partntibus tmjitnfti+ they all Four 
fhall equally fucceed to the Son by equal 
P&t? without Preference of the Males. 

3. In the Collateral Lint, (i, e. where the 3 1 
Prtlbn die* without Father or Mother , Collateral 

P 3 Son 1 **! 



Digitized by 



214 €&e Wa?pof t&e 

chap.ii. s on or Daughter, or any defcending from 
^"V^ them in the Right Line) the Rules are 
thefe, viz. 

i- The Brothers and Sifters, ex utrifque 
Parentibus conjunct , and the immediate Chil- 
dren of them, fhall exceed equally without 
Preference of either Sex, and the Children 
from them fhall fucceed in fiirpes * as if there 
be a Brother and Sifter, and the Sifter dies 
in the Life of the Defcendant leaving one 
or more Children, all fuch Children fhall 
fucceed in the Moiety that lhould have come 
to their deceafed Mother, had flie fiirvived, 

2. But if there be no Brothers or Sifters, 
ex utrifque Parentibus conjunfti, nor any of 
their immediate Children, then the Brothers 
and Sifters of the half Blood and their im- 
mediate Children fhall fucceed in Stirpes to 
the Deceafed, without any Prerogative to 
the Male. 

3. But if there be no Brothers or Sifters 
of the whole or half Blood, nor any of 
their immediate Children (for the Grand-, 
children are not provided for by the Law) 
then the next Kiijdred are called to the In- 
heritance. 

{But by the Author's Leave, I think the Grand' 
children are impliedly provided for, as they fuc^ 
ceed their Father or Mother Jure reprefenta- 
tioni&) 

4. And if the next Kindred be in an equal. 
Degree, whether on the. Part of the Father 
as Agnatic or on the Part of the Mother 
3s QbgnW) then they are equally called to. 

th$ 
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the Inheritance, and fucceeded in Capita , ^^ll 
and not in Stirpes. 

Thus far of the fettled Laws of the Jews, 
Greeks j and Romans, but the Particular or 
Municipal Laws and Cuftoms of almoft 
every Country derogate from thofe Laws, 
and direct Succeifions in a much different 
Way. For Inftance. 

By the Cuftoms of Lombardy, according Laws of 
to which the Rules of the Feuds, both in ^mbardy. 
their Defcents and in other Things, are 
much dire&ed their Defcents are in a much 
different Manner, viz. 

Leges Feu Jar urn, Lib. i. Tit. i. If a Feud of Feud* 
be granted to one Brother who dies without 
Iflue, it defcends not to his other Brother 
unlefs it be fpecially provided for in the firft 
Infeudation: If the Donee dies, having 
IfTue Sons and Daughters, it defcends only 
to the Sons $ whereas by the Roman Law it 
defcends to both : The Brother fucceeds not 
to the Brother unlefs fpecially provided for, 
& Ibid. Tit. 50. The Afcendants fucceed 
not, but only the Defcendants, neither does 
a Daughter fucceed nifi ex Pafto, Del nifi fit 
Feodum Foemineum 

If we come nearer Home to the Laws of Defcents ia 
Normandy, Lands there are of Two Kinds, N*mmdj* 
viz. Partible, and not Partible the Lands 
that are partible, are Valvafories, Burgages, 
and fuch like, which are much of the Na« 
ture of our Socage Lands thefe defcend to 
all the Sons , or to all the Daughters : 
Lands not partible, are Fiefs and Dignities, 
P 4 they 
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chap. n. they defcend to the eldeft Sen, and not to 
% ~^r^ a n the Sons * but if there be no Sons , 

then to. all the Daughters, and become 

partible. 

The Rules and Dire&ions^of their De- 
feents are as follow, viz. 

i. For want of Sons or Nephews/ it de-* 
Jfcends to the Daughters ; if there be no Sons 
or Daughters, or Defcendants from them x 
it goes to Brothers, and for want of Bro- 
thers, to Sifters, (obferving as before the 
Difference between Lands partible and not 
partible) and accordingly the Defcent runs 
to the Pofteritjr of Brothers to the feventh 
Degree* and if there be no Brothers nor 
Sifters, nor any Defcendants from them 
within the Seventh Degree, it defcends to 
the Father, and if the Father be dead, then 
to the Uncles and Aunts and their Pofterity, 
(as above is faid in the Cafe of Brothers a*icj 
Sifters) and if there be none, then to the. 
Grandfather. 

So that according to their Law, the Fa* 
ther is poBponecL to the Brother and Sifter* 
and their Iffues, but is preferred before thq 
Uncle : Tho' according to the Jewifli Law, 
the Father is preferred before the Brother $ 
liy the Roman Law, he fucceeds together 
equally with the Brother $ but by the Englifk 
Law, the Father cannot take from his Son 
by an immediate Defcent, but may take as 
Heir to his Brother \ who was Heir to his Son 
fy Collateral Defcent. 



2. If 
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t. If Lands defccnded from the Part ofCHAr.n, 
the Father, they could never refort by a 
Defcent to the Line of the Mother 5 but in 
Cafe of Purchafes by the Son who dieel 
without IfTue, for want of Heirs of the Part 
of the Father, it defcended to the Heirs of 
the Part of the Mother according to the 
Law of England. 

The Son of the eWeft Son dying in the 
Life of the Father, is preferred before a 
younger Son furviving his Father as the 
Law ftands here now fettled, tho* it had 
fbme Interruption, 4 Jobannis. 

4. On Equality of Degrees in Collateral 
Ihfccntf, the Male Line is preferred before 
the Female. 

5 # Altho' by the Civil L3W, Fratres en 



confanguine'is tantttm vd uterinis \ yet it fhould 
feem by the Contnmicr of Normandy, Fratres 
confangitineis ei ex eodem Patrt fed drverfa Ma* 
ire, fliall take by Defcent together with the 
Brothers, ex utroque covjnnft't^ upon the Death 
of any fitch Brothers, But Qncre hereof, 
for this feems a Miftake; for, as I take it, 
the half Blood hinders the Defcent between 
Brothers and Sifters by their Laws as wel} 
^s ours. 

6. Leprofy was amongft them an Impe- 
diment of Succelfion, but then it ^ems it 
ought to be firft folemnly adjudged fo by 
the Sentence of the Church, 

Upon all this, and much more that might 
be obferved upon th? Cuftoms of feveral 
Countries, it appears. That the Rules of 




Sue* 
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chap, 1 1. SuccefTions, or hereditary TranfmhEons t 
x * r >r* J have been various in feveral Countries ac- 
cording to their various Laws, Cuftoms, 
and Ufages. 

And now, after this brief Survey of the 
Laws and Cuftoms of other Countries, I 
come to the Laws and Ufeges of England in 
relation to Defcents, and the Growth that 
thofe Cuftoms fucceflively have had, and 
whereunto they are now arrived, 

Defcents Ftrft, Touching hereditary Succefllons : 
ipEng- It feems, that according to the ancient 
***** Britilh Laws, the eldeft Son inherited their 
Earldoms and Baronies * for they had great 
Dignities and Jurifdi&ions annex'd to them,, 
and were in Nature of Principalities, but 
that their ordinary Freeholds defcended to 
all their Sons $ and this Cuftom they carried 
SSm wi . th them int0 Wale$ y whither they were 
Statute driven. This appears by Statutum Wallia x 
iz Ed. x. 12 E. i. and which runs thus, viz. 

Aliter ufitatum eft in Wallia quant in Anglia 
quoad Succejfionem h&reditaiu $ eo quod kdtredi- 
tas partibilis e/i inter h<eredes MaJculos y & a 
tempore cu{us non ext'tterit Memoria partibilis 
extitit. Dominus Rex non vult quod confuetudo 
ilia abrogetur ^ led quod btreditates remaneant 
fartibileSy inter confimiles btrcdes ficut effe Con- 
fueveruntx & fiat partitio illius ficut fieri con- 
jueviu Hoc excepto Ba/iardi non habeant de 
c<etero btreditates & etiam quod non babeant 
pttrpartes, cum Jegitimis nec fine legitimis. 

Where* 
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Whereupon Three Things are obfervable, c *±*£; 
viz. ift 3 That at this Time the hereditary 

Succellion of the eldeft Son was then known 
to be the common and ufual Law in Eng- 
land, idly, That the Succellion of all the 
Sons was the ancient cuftomary Law among 
the Brittjh in Wales, which by this Statute 
was continued to them. %dly, That before 
this Time, Baftards were admitted to in- 
herit in Wales as well as the Legitimate 
Children, which Cuftom is thereby abro- 
gated * and although we have but few Evi- 
dences touching the Britijb Laws before 
their Expulfion hence into Wales, yet this 
Ufage in Wales feems fufficiently to evi- 
dence this to have been the ancient Britijb 
Law. 

Secondly, As to the Times of the Saxons 
and Danes, their Laws collected by Brompton 
and Mr. Lambard, fpeak not much concern- 
ing the Courfe of Defcents h yet it feems 
that commonly Defcents of their ordinary 
Lands at leaft, except Baronies and Royal 
Inheritances, defcended alfo to all the Sons ; 
For amongft the Laws of King Canutes, in 
Mr. Lambard is this Law, viz. N° 68. She 
quis incuria five Morte repentina fuerit inteflato 
mortuusj Dominus tamen nullam return fuarum 
Partem (prater earn qux jure debetur Hereon 



Uxori, Liberis & cognatione froximis jufte 
(pro fuo cuiquejure) dtliributio. 

Upon which Law, we may obferve thefe 
five Things, viz. 




Verum eas Judicio fuo 



jfi, That 
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Chap, 1 1. i/f, That the Wife had a Share, as well 
w/ "V v - ; of the Lands fiar her Dower, as of the 
Goods. 

- 2dly, That in reference to hereditary 
Succellions, there then feem*d to be lktfo 
Difference between Lands and Goods, foe 
this Law makes no Diftin&iaiu 

l idly, That there was a Kind of fettled 
Right of Sucoeffion, with Reference to Proii^ 
mity and.Remotenefs of Biood r or Kin; £* 
cognation? poxims pre fuo cuiqut jure* 

. qthljj That in Reference to Children, they 
all feem 5 d to fucceed alike, without any 
Diftinclion between Males and Females* 

#hly, That yet the Anceftoc might difpofe 
of by his Will as .well Lands, as Goods , 
which Ufage feems to have obtained hero 
unto the Time of Hen. 2. as will appear 
hereafter. VideGlanvilk. 

Thirdly, It feems that,, until the Conqueft, 
the Defcent of Lands was at leaflr to Jul the 
Sons alike T and for ought appears to all the 
Daughters alfo, and that there was no Dif- 
ference in/ the hereditary Tranfmifl^oD' of 
Lands and Goods, at leaft in Reference ta 
the Children ; This appears by the Laws 
of King Edward tfo Confeffor, confirm'd by 
King tV&lum 1. and recited in Mr. Lombard, 
Fofi* 167. as alfo by Mr. Sddtn in his 1 Notes 
upon Eadmerw, riz. Lege- 36 Tit. ZX? Ittteftor 
torttm Brtmsi Pag, 184. Si quis Inteftatm obie* 
f it, Libert ejus B<ereditaiem tqaaltter dhndtnt* 
But this equal Drrifion of Inheritances 
among all the Children was found to be 
very inconvenient ; For, 

j/?, It 
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10, It weakened the Strength of the chaimi. 
Kiflgjtom, for by frequent parcelling and % - / 'VV 
fuhdividiqg of Inheritances, in Procefs of 
Time they became fo divided and crum- 
bled, that there were few Perfons of able 
Eftates left to undergo pubiick Charges and 
Offices. 

2<fly f It did by Degrees bring the Inha- 
bitants to a low Kind of Country living, 
and Families were broken •> and the younger 
Sons, which had they not had thole little 
Parcels of Land to apply themfelves to, 
would have betaken themfelves to Trades, 
or to Civil or Military, or Ecclefiafticai 
Employments, negtedrng thofe Opportu- 
nities, wholly apply'd themfelves to thofe 
final! Divifions of Lands, whereby they 
n$gle&ed the Opportunities of greater Ad- 
vantage of enriching themfelves and the 
Kingdom. 

And therefore King IVUiiam 1. having by 
his AccfcffioQ to the Crown gotten into his 
Hands the Pofleflioas and Demefhs of the 
Crown, and alio very many and great Pot 
feffions of thofe that oppos'd him, or ad- 
hered to HarM 9 difpofed of thofe Lands or 
great Part of them to his Coantrymen, and 
others that adhered to him, and referred 
certain honorary Tenures, either by Baron* 
age, or in Knights-Service or Grand Ser- 
jeancy, for the Defence of the Kingdom, 
and poflibly alfo, even at the Dehre of 
many of the Owners, changed their for- 
mer Tenures into Knights-Service, which 
latrodu&ion of new Tenures was neverthe- 
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left not done without Confent of Parliament * 
as appears by the additional Laws before 
mentioned, that King William made by Ad- 
vice of Parliament, mentioned by Mr. Selden 
in hisltfotes on Eadmerus, Page 191* amongft 
which this was one, vh> 

Stat kimus etiam g> firmittr Jracipimus ut 
omnes Comites Bar ones Mdites Q>Servientes & 
unruerfi liber i Homines tot ins Regni noftri babeant 
& teneant fe fetkpcr in Armis & in Equis ut 
decet & oportet, &quod fint femper prompti & 
bene parati ad Servitium fuum integrum nobit 
expkndendum © per agendum, cum Jemper opus 
fuerit fecundum quod nobis de Feodis debent & 
teneniur^enementis fuis de Jure facer e & fieuf 
illis ftatuimus per Commune Concilium totiu* 
Regni noftri, Et illis dedimus Q> concefftmus in 
Feodo Jure bxreditario.- * 

Whereby it appears, that there were two 
Kinds of Military Prorifions 5 one that was 
fet upon all Freeholds by common Confent 
of Parliament, and which was ufually called 
Ajftfa Armorum and another that was Con- 
ventional and by Tenure, upon the Infeu- 
dation of the Tenant, and which was ufually 
called Knights Service, and fometimes Royal* 
fometimes Foreign Service, and fometimes 
Servitium Loriu. 

And hence it came to pafs, that not only 
T>y the Cuftoms of Normandy \ but alfb ac- 
cording to the Cuftoms of other Countries, 
thofe honorary Fees, or Infeudations, be- 
came defcendible to the Eldeft, and not to 

all 



Digitized by 




Common lata of England. 223 

all the Males. And hence alfo it is, that in Chap.h. 
Kent, where the Cuftom of all the Males 
taking by Defcent generally prevails, and 
that pretend a Conceflion of all their Cu- 
ftoms by the Conqueror, to obtain a Sub- 
million to his Government, according to 
that Romantick Story of their Moving Wood: 
But even in Kent itfelf, thofe ancient Te- 
nements or Fees that are held anciently 
by Knights Service, are defcendible to the 
Eldeft Son, as Mr. Lambard has obferved to 
my Hands in his Perambulation, Page 533, 
553. out of 9 H. 3. Fttz. Prefcription 63. 
26 H. 8. 5. and the Statute of 31 //. 8. cap. 3. 
And yet even in Kent, if Gavelkind Lands 
efcheat, or come to the Crown by Attainder 
or Diffolution of Monafteries, and be 
granted to be held by Knight* Service, or 
per Baroritam, the Cuftomary Defcent is 
not changed, neither can it be but by A& of 
Parliament, for it is a Cuftom fix'd to the 
Land. 

But thofe honorary Infeudations made in 
ancient Times, efpecially Ihortly after the 
Conqueft, did filently and fuddenly alTume 
the Rule of Defcents to the Eldeft, and 
accordingly held it $ and Co altho* poifiblv 
there were no A&s of Parliament of thofe 
Elder Times, at leaft none that are now 
known of, for altering the ancient Courfe 
of Defcents from all the Sons to the Eldeft, 
yet the Ufe of the Neighbouring Country 
might introduce the fame Ufage here as to 
$ofe honorary Poffeflions. 

And 
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Chap.h. 

And becaufe thofe honorary Infeudation* 
were many, and fcattered almoft through 
all the Kingdom, in a little Time they in- 
troduced a Parity in the Sueeefiion of Lands 
of other Tenures, as Socages, Valvafories, 
&c. So that without Qjieftion , by little 
and little, almoft generally in all Comities 
of England (except Air«r, who were moft 
tenacious of their old Cuftonts in which 
they gloried , and fonie particular Feuds 
and Places where a contrary Ufage pre- 
vailed) the generality of Defcents or Sue- 
cefljons, by little and little, as well of Socage 
Lands as Knights Service, went to the eldeft 
Son, according to the Declaration of King 
Edw. i. in the Statute of Walc$ above men* 
tioned, as will more fully appear by what 
follows. 

In the Time of Hen. i. as we find by his 
70th Law., it feems that the whole Land 
did not!! defcend to the eldeft Son, but begun 
to look a little that Way, vh» Primumra- 
tris Ftudum % frimvgenitus Films iabeaL And 
as to Collateral DeJ cents, that Law determines 
Vide Ante, thus : 5/ qms fine Libtris dectjjirit Pater aut 
Chap. 7. Mater ejus in hereditament juccedat vel f rater 

tar^ui Vd S ° r0r fi Patff & MaUr dc fi Ht > fi ** C h * 5 > 

fufra. habeat Saror Patris vel Matris, deimeps 
in ^uintumGeuuulums qui cum propinqniorcs 
in parentela fint btrcditario jure fuccedant * 
dum VmUs ferns extittrit ®b<treditas abinde 
. fit> Fsemtnea non btreditttur. 
1 

By 
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By this Law it feems to appear ^ Ch a ^/j 

I. The eldeft Son, tho' he had Jus primo- 

gtn'tturt, the principal Fee of his Father's 

Land, yet he had not all the Land, 

2s That for want of Children, the Father 

or Mother inherited before the Brother or 

Sifter. 

3. That (or want of Children, and Fa- 
ther, Mother, Brother, and Sifter, the Land 
defcended to* the Uncles and Aunts to the 
fifth Generation. 

4. That in Succeflions Collateral, Proxi- 
mity of Blood was preferred. 

5. That the Male was preferred before 
the Female, /. e. The Father's Line was pre- 
ferred before the Mother s, unlefs tjie Land 
defcended from the Mother, and then the 
Mother's Line was preferred. 

, How this Law was obferved in the inter- 
val between Hen. 1. and Hen. 2. we can give 
no Account of-, but the next Period that we 
come to is, the Time of Hen. 2. wherein 
GlanvHle gives us an Account how the Law 
flood at that Time : Vide Glanville, Lib. 7. 
Wherein, notwithftanding it will appear 
that there was fome Uncertainty and Un- 
lettlednefs in the Bufinefs of Defcents or 
Hereditary Succeflions, tho' it was much 
better poliflied then formerly, the Rules 
then of Succellion were either in Reference 
to Goods, or Lands. ift 9 As to Goods, one 
Third Part thereof went to the Wife, ano- 
ther Third Part went to the Children, and 
the other Third was left to the Difpofition 

Q. of 
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^ of the Teftator-, but if he had no We, 
then a Moiety went to the Children, and 
the other Moiety was at the DeCeafed's Difc 
pofal. And the like Rule if he had left a 
Wife, but no Children. Glanv. lib. 7. cap. y. 
&Vidc lib. 2. cap. 29. 

But as to the Succeflion of Lands, the 
Rules are thefe. 

Ftrfi, If the Lands were Knights Service, 
they generally went to the eldeft Son $ and 
in cafe of no Sons, then to all the Daugh- 
ters \ and in cafe of no Children, then to : 
the eldeft Brother. 

Secondly If the Lands were Socage, they 
defcended to all the Sons to be divided \ di 
fucrit Soccagium&id antiquitus divifum $ only 
the Chief Houfe was to be allotted to the 
Purparty of the Eldeft, and a Compenfation 
made to the reft in lieu thereof: At vero non 
fucrit antiquitus divifum, tunc Primogcnitus fe- 
cundum quorundam Conjuctudintm tot am Htrc- 
ditatcm obttnebit, fecundum autcm quorundam 
Confuetudincm poftnatus Films Rdres eft. Glan- 
vilfe, lib. 7. cap. 3. So that altho* Cuftom 
directed the Defcent varioufly, either to the 
eldeft or youngeft, or to all the Sons, yet it 
feems that at thisTime, Jus Commune, or Com- 
mon Right, {poke for the eldeft Son to beHeir, 
no Cuftom intervening to the contrary. 

Thirdly, As the Son or Daughter, fo their 
Children in infinitum, are preferred in the 
Defcent before the Collateral line or 
Uncles. 
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Fourthly, But if a Man had two Sons, and 011 **- 1 *, 
the eldeft Son died in the Life-time of his *- / "V^ 
Father, having Iflue a Son or Daughter, and 
then the Father dies $ it was then contro- 
verted, whether the Son or Nephew fhould 
fucceed to the Father, tho* the better Opi- 
nion feems to be for the Nephew, Glatrvil. 
lib. J. cap. 3. 

Fifthly, A Baftard could not inherit, Ibid, 
cap. 13, or 17. And altho' by the Canon or 
Civil Law, if ^4. have a Son born of B. 
before Marriage, and after A. marries B. 
this Son fhali be legitimate and heritable ; 
yet according to the Laws of England then, 
and ever fince ufed, he was not heritable, 
Glanvil. lib. 7. cap. 1 7. 

Sixthly, In cafe the Purchafer died without 
IflTue, the Land defcended to the Brothers * 
and for want of Brothers , to the Sif- 
ters * and for want of them, to the Chil- 
dren of the Brothers or Sifters $ and for want 
of them, to the Uncles \ and fo onward ac- 
cording to the Rules of Defcents at this 
Day * and the Father or Mother were not 
to inherit to the Son, but the Brothers or 
Uncles, and their Children. Ibid. cap. 1. 
& 4* 

And it feems, That in all Things elfe the 
Rules of Defcents in reference to the Col- 
lateral Line were much the fame as noufj 
as namely, That if Lands defcended of th« 
Fart of the Father, it ftiould not refort to 
the Part of the Mother, or c converjo $ but 
in the Cafe of Purchafers, for want of 
CL * Heirs 
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Chap. 1 1. Heirs of the Part of the Father, it reforted 
^^^^ to the Line of the Mother, and the nearer 
and more worthy of Blood were preferred; 
So that if there were any of the Part of the 
Father, tho 5 never fo far diftant, it hindred 
the Defcent to the Line of the Mother, 
though much nearer. 

But in thofe Times it feems there were 
two Impediments of Defcents or hereditary- 
Succelfions which do not now obtain, viz. 

T'irft, Leprofy, if fo adjudged by Sen- 
tence of the Church : This indeed I find 
not in Glanvilh but I find it pleaded and 
allowed in the Time of King John, and 
thereupon the Land was adjudged from the 
Leprous Brother to the Sifter. Pajch. 4 Jo- 
t ami is. 

Secondly, There was another Curiofity in 
Law, and it was wonderful to fee how 
much and how long it prevailed * for we 
find it in Ufe in Glanvilh, who wrote 
Temp. Hen. 2. in Bratton Temp. Hen. 3. in 
Fleta Temp.Edw. 1. and in the broken Year 
of 13 £. 1. Fitzb. Avowry 235. 'Nemo pot eft 
effe Tenens £9 Dominus, & Homagium repeUit 
rerquifitum : And therefore if there had been 
three Brothers, and the eldeft Brother had 
enfeoffed the fecond , referving Homage , 
and had received Homage, and then the 
fecond had died without Iffue , the Land 
flfould have defcended to the youngeft Bro- 
ther and not to the eldeft Brother, §>uia 
Homagium repellit perquifitum, as 'tis here faid, 
for he could not pay Homage to himfelf. 
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J^for this, Brafton, Lib. 2. cap. 30. Glanvil. Chaf.xi. 
Lib. 7. cap. 1. FiWtf, 6. cap. 1. v*/"V^ 

But at this Day the Law is altered, and 
fo it has been for ought I can find ever fince 
1. Indeed, it is antiquated rather than 
altered, and the Fancy upon which it was 
grounded has appear'd trivial ; for if the 
eldeft Son enfeoff the fecond , referving 
Homage, and that Homage paid, and then 
the fecond Son dies without Iflue, it will 
defcend to the Eldeft as Heir, and the 
Seigniory is extind. It might indeed have 
had fome Colour of Reafon to have exa- 
mined, whether he might not have waved 
the Defcent, in cafe his Services had been 
more beneficial 'than the Land : But there 
could be little Reafon from thence to ex* 
elude him from the Succeifion. I fhall men- 
tion no more of this Impediment, nor of 
that of Leprofy, for that they both are 
vanilhed and antiquated long fince j and, as 
the Law now is, neither of thefe ,are any 
Impediment of Defcents. 

And now pafling over the Time of King 
John and Richard 1. becaufe I find nothing 
of Moment therein on this Head, unlefsthe 
Ufurpation of King John upon his eldeft 
Brother's Son, which he would fain have 
juftified by introducing a Law of prefering 
the younger Son before the Nephew def- 
cended from the elder Brother : But this 
Pretenfion could no way juftity his Ufurpa- 
tion, as has been already fhewn in the Tipie 
of Htn<i % 



, Q.3 
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Next, I come to the Time of Hen. 3. iq 
whofe Time the Tractate of Brafton wag 
written, and thereby in Lib. 2. cap. 30. 
and ra^. . It appears, That there 

is fo little Variance as to Point of Defcents 
between the Law as it was taken when 
Brafton wrote, and the Law as afterward? 
taken in Edw. is Time, when Britton and 
Fleta wrote, that there is very littleDifference 
between them , as may eafily appear by 
comparing Braclon ubi Jupra, & F/eta, Lib. y. 
cap. 9. Lib. 6. cap. 1, 2. that the latter feem 
to be only Tranfcripts or Abftratts of the 
former. Wherefore I (hall fet down the 
Subftance of what both fay, and thereby 
it will appear, that the Rules of Defcents 
in Hen. 3. and Edw. i's Time were very 
much one. 

Firft, At this Time the Law feems to bp 
unqueftionably fettled, that the eldeft Son 
was of Common Right Heir, not only in 
Cafes of Knight Service Lands, but alio of 
Socage Lands, (unlefs there were a fpecial 
Cuftpm to the contrary, as in Kent and fome 
other Places) and fo that Point of the Com- 
mon Law was fully fettled. 

Secondly, That all the Dcfcendants in in^ 
firutum> from any Perfon that had been 
Heir, if living, were inheritable Jure re- 
frefcntaUoms 5 as, the Descendants of the 
Son, of the Brother, of the Uncle, &c. 
And alfo, 

Jfardly, That the eldeft Son dying in the 
Life-time of the Father, his Son or Iffhe 
1 \vas 
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was to have the Preference as Heir to the 
Father before the younger Brother, and fo 
the Doubt in Glanvillcs Time was fettled, 
Glanvil. Lib. 7, cap. 3. Cum quis out cm moria- 
tur hob cm Ftlium poftnatum, & ex primogenito 
Filio prtmortuo Nepotem, Magna qui Jem Juris 
dubhaiio folet ijfe utcr UUrum prefer endus fit 
alii in ilia Succcflioni, fcilicet, utrum Filius aut 
Nepos? 

Fourthly, The Father, or Grandfather, 
could not by Law inherit immediately to 
the Son. 

Fifthly j Leprofy, Though it were an Ex- 
ception to a Plaintiff, becaufe he ought not 
to converfe in the Courts of Law, as Braflon, 
Lib. 5. cap. 20 yet we no where find it to 
be an Impediment of a Defcent. 

So that upon the wholeMatter, for any 
Thing I can oMerve in them, the Rules of 
Defcents then ftood fettled in all Points as 
they are at this Day, except lome few Mat* 
ters (which yet foon after fettled as they 
nowftand) viz. 

Firjt, That Impediment or Hindrance of 
a Defcent from him that did Homage to 
him that received it, feems to have been 
yet in Ufe, at leaft till 1 3 E. 1. and in Fletas 
Time, for he puts the Cafe and admits it. 

Secondly, Whereas both Brafton and Fleta 
agree, that half Blood to him that is a Pur* 
chafer is an Impediment of a Defcent «, yet 
in the Cafe ot a Defcent from the Com- 
mon Anceftor, half Blood is no Impedi- 
Q. 4 ment. 
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ment Asfbrlnftance-, A. haslffue B. a Son 
and C. a Daughter by one Venter, and t). a 
Son by another Venter : If JS. purchafes in 
Fed and dies without Iflue, it fhall defcend 
to the Sifter, and not to the Brother 0 f the 
half Blood but if the Land had defcerrded 
from A. to B. and he had entred and died 
without Iflue, it was a Doubt in Brafton 
and Brittons Time, whether it fhould go to 
the younger Son, or to the Daughter? But 
the Law is fince fettled, that in both Cafes 
it defcends to the Daughter, Etfeifitta facit 
Stipitem £9 primum Gradum. Etpojje(jio Fratris 
de Feodo fimplici facit Sororem ejffe hdtredem. 

Thus upon the whole it feems That 
abating. thofe fmall and inconfiderable Vari* 
ances, the States and Rules of Defcents as 
they flood in the Time of Hen. ?. or at 
leaft in the Time of Edw. i. were reduced 
to their full Complement and Perfe&ion, 
and vary nothing confiderably from what 
they are at this Day, and have continued 
ever fince that Time, 

I ihall therefore let down the State and 
Rule of Defcents in Fee-Simple as it ftands 
at this Day, without meddling with parti- 
cular Limitations of Entails of Eftates, 
which vary the Courfe of Defcents in fome 
Cafes from the Common Rules of Defcents 
or hereditary Succeflions \ and herein we 
fhall fee what the Law has been and con- 
tinued touching the fame ever fince Braftons 
Time, who wrote in the Time of Hen. 3. 
now above 40a Years fince, and by that we 
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fhall fee what Alterations the SuccelEon of chap.h. 
Time has made therein. 

And now to give a fhort Scheme of the 
Rules of Defcents, or hereditary Succeflions, 
of the Lands of Subjects as the Law ftands 
at this Day, and has flood for above four 
hundred Years paft, viz. 

All poflible hereditary Succeflions may be 
diftinguifhed into thefe 1 Kinds, viz. either, 

j/?, In the Defending Line, as from Father 
to Son or Daughter, Nephew or Niece, i. e. 
Grandfon or Grandaughter. Or, 

2d/y 7 In the Collateral Line y as from Brothet 
to Brother or Sifter, and fo to Brother and 
Sifters Children. Or, 

^dly, In an Amending Line % either diredt, 
as from Son to Father or Grandfather, 
(which is not admitted by the Law of Eng- 
land) or in'the tranfverfal Line, as to the 
Uncle or Aunt, Great-Uncle or Great- Aujit, 
&c. And becaufe this Line is again divided 
into the Line of the Father, or the Line of 
the Mother, this tranfverfe afcending Suqcef- 
fion is either in the Line of the Father, 
Grandfather, &c. on the Blood of the Fa- 
ther i or in the Line of the Mother, Grand- 
mother, &c. on the Blood of the Mother; 
The former are called Agnati, the latter 
Cognati : I fhall therefore fet down a Scheme 
of Pedigrees as high as Great-Grandfather 
and Great* Grandmothers Grandlires, and as 
low as Great-Grandchild \ which neverthe- 
lefs will be applicable to more remote Suc- 
ceflions with a little Variation, and will ex- ■ 
plain the whole Nature of Defcents or here- 
ditary Succeflions. The 
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5 i Confibriftus* A Mother's 

mna, A Mother's 
Daughter. 

. .£ \Confobrinus. A Mother's 
8 J Brother's Son. 

Confibrina. A Mother's 
Brother's Daughter, 
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This Pedigree, with its Application, will chap.*i» 
give a plain Account of all Hereditary Suo 
ceflions under their {everal Cafes and Li^ 
jjiitations, as will appear by the following 
Rules, taking our Mark or Epocba from the 
FATHER and MOTHER. 

But firft, I fliall premife certain gene>* 
ral Rules, which will direft us much in the 
Courfe of Defcents as they ftand here in 
England: (Viz.) 

Firftt In Defcents, the Law prefers the u Rule 
worthieft of Blood : As, 

ift, In all Defcents immediate, the Male 
is preferred before the Female, whether 
in Succeflions Defcending, Afcending, or 
Collateral : Therefore in Defcents, the Son 
inherits and excludes the Daughter, the 
Brother is preferred betore the Sifter, the 
Uncle before the Aunt. 

idly, In all Defcents immediate, the De* 
fcendants from Males are to be preferred 
before the Defendants from Females ; And 
hence it is, That the Daughter of the eldeft 
Son is preferred in Defcents from the Father 
before the Son of the younger Son - 9 and the 
Paughter of the eldeft Brother, or Uncle, 
is preferred before the Son of the younger \ 
and the Uncle, nay, the Great-Uncle, i. e. 
the Grandfather's Brother, fhall inherit be* 
fore the Unci* of the Mothers Side. 

Secondly, In Defcents, the next of Blood * 
is preferred before the more remote, tho* 
equally of xjjor? worthy. And hence it is r 

The 
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Chap. j i. i/?, The Sifter of the whole Blood is pre- 
ferred in Defcents before the'Brother of the 
half Blood, becaufe ftie is more ftri&ly join- 
ed to the Brother of the whole Blood (viz. 
by Father and by Mother) than the half 
Brother, though otherwife he is the more 
worthy. ~ 

2dly, Becaufe the Son or Daughter being 
nearer than the Brother, and the Brother or 
Sifter than the Uncle, the Son or Daughter 
fhall inherit before the Brother or Sifter, 
and they before the Uncle. 

idly, That yet the Father or Grand- 
father , or Mother or Grandmother , in a 
direft afcending Line, lhall never fucceed 
immediately the Son or Grandchild $ but 
the Father's Brother (or Sifters) {hall be pre- 
ferred before the Father himfelf $ and the 
Grandfather's Brother (or Sifters) before the 
Grandfather: And yet upon a ftrift Account, 
the Father is nearer of Blood to the Son 
than the Uncle, yea than the Brother $ for 
the Brother is therefore of the Blood of the 
Brother, becaufe both derive from the fame 
Parent, the Common Fountain of both their 
Blood, And therefore the Father at this 
Day is preferred in the Adminiftration of 
the Goods before the Son's Brother of the 
whole Blood, and a Remainder limited 
Proximo de Sanguine of the Son fhall veft in 
the Father before it fhall veft in the Uncle, 
Vide Littleton , Lib. i. fol. 8, 10. 

3". Rule. Thirdly, That all the Defendants from 
fuch a Perfon as by the Laws of England 

might 
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might have been Heir to another, hold the ^"^j 
fame Right by Reprefentation as that Com- vX v N ^ 
ttion Root from whence they are derived^ 
and therefore, 

i/?, They are in Law in the fame Right 
of Worthinefs and Proximity of Blood, as 
their Root that might have been Heir was, 
in cafe he had been living : And hence it is, 
that the Son or Grandchild, whether Son or 
Paughtcr of the eldeft Son, fucceeds before 
the younger Son \ and the Son or Grande 
child of the eldeft Brother, before the 
youngeft Brother ^ and fo through all the 
Degrees of.Succelfion, by the Right of Re- 
prefentation, the Right of Proximity is trans- 
ferred from the Root to the Branches, and 
gives them the fame Preference as the next 
and worthieft of Blood. 

2<Jly, This Right transferred by Reprefen- 
tation. is infinite and unlimited in the De- . . 
griefs of thofe that defcend from the Repre- 
fented for Films the Son, the Nepos the 
Grandfon, the Abnepos the Great-Grandfbn, 
and fo in infinitum enjoy the fame Privilege 
of Reprefentation as thofe from whom they 
derive their Pedigree have, whether it be iii 
Defcents Lineal, or Tranfverfal * and there- 
fore the Great-Grandchild of the eldeft 
Brother , whether it be Son or Daughter^ 
lhali be preferred before the younger Bro-» 
ther, becaufe tho' the Female be lefs wor- 
thy than the Male, yet ftie ftands in Righ^ 
of Reprefentation of the eldeft Brother, 
who was more worthy than the younger^ 
And upon this Account it is, 
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«• That if a Man have two'Daughtert, 

and the eldeft dies in the Life of the Father, 
leaving fix Daughters, and then the Father 
dies i the youngeft Daughter fhall have an 
equal Share with the other fix Daughters. 
Ibecaufe they ftand in Reprefentation ana 
Stead of their Mother, who could have had 
but a Moiety. 

Fourthly, That by the Law of England, 
without a fpecial Cuftom to the contrary, 
the eldeft Son, or Brother, or Uncle, ex- 
cludes the younger 5 and the Males in an 
equal Degree do not all inherit : But all the 
Daughters, whether by the fame or divers 
Venters, do inherit together to the Father, 
and all the Sifters by the fame Venter do 
inherit to the Brother. 

fifthly, That the laft a&ual Seifin in any 
Anceftor, makes him, as it were the Root 
of the Defcent equally to many Intents as 
if he had been a Purchafer * and therefore 
he that cannot, according to the Rules of 
Defcents, derive his Succeilion from him that 
was laft actually feiled, tho' he might have 
derived it from fome precedent Anceftor, 
fhall not inherit. And hence it is, That 
where Lands defcend to the eldeft Son from 
the Father, and the Son enters and dies 
without Ifliie, his Sifter of the whole Blood 
fhall inherit as Heir to the Brother, and not 
the younger Son of the half Blood, becaufe 
he cannot be Heir to the Brother of the 
half Blood : But if the eldeft Son had fur- 

vived 
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Vived the Father and died before Entry, 'the 
youngeft Son fhould inherit as Heir to the V ^V^ 
Father, and not the Sifter, becaufe he is 
Heir to the Father that was laft actually 
feifed. And hence it is, That tho' the 
Uncle is preferred before the Father in 
Defcents to the Son 5 yet if the Uncle enter 
after the Death of the Son, and die without 
MTue, the Father fhall inherit to the Uncle, 
quia Seiftna facit Stipitem. 

Sixthly, That whofoever derives a Title * m <- 
to any Land, muft be of the Blood to him 
that firft purchafed it : And this is the Rea- 
fon why, if the Son purchafe Lands and 
dies without Iffiie, it {nail defcend to the 
Heirs of the Part of the Father 5 and if he 
has none, then to the Heirs on the Part 
of the Mother ; becaufe, tho* the Son has 
both the Blood of the Father and of the 
Mother in him, yet he is of the whole 
Blood of the Mother, and the Confangui- 
nity of the Mother are Conjangmm'i Cognaii 
of the Son. 

And of the other Side, if the Father had 
purchafed Lands, and it had defcended to 
the Son, and the Son had died without Iflue, 
and without any Heir of the Part of the 
Father, it fhould never have defcended ill 
the Line of the Mother, but efcheated : Tot 
tho* the Confauguinci of the Mother were the 



of ConTanguinity to the Father, who Was 
the Purchafer •, but if there had been none 
Of the Blood of the Grandfather, yet it might 




have 
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*• liaVe reforted to the Line of the Grandmo- 
ther, becaufe her Conjanguinei were as well 
of the Blood of the Father, as the Mother's 
Confanguinity is of the Blood of the Son : 
And confequently alfb, if the Grandfather 
had purchafecT Lands, and they had defen- 
ded to the Father, and from him to the 
Son \ if the Son had entred and died with«^ 
out Iffue, his Father's Brothers or Sifters, 
or their Defendants, or, for want of them,, 
his Great-Grandfather's Brothers or Sifters, 
or their Defcendants, or, for want of them, 
any of the Confanguinity of the Great-. 
Grandfather, or Brothers or Sifters, of the. 
Great- Grandmother, or their Defcendants, 
might have inherited, for the Confangui- 
nity of the Great-Grandmother was the Con- 
fanguinity of the Grandfather $ but none of 
the Line of the Mother, or Grandmother, 
viz. the Grandfather's Wife, fhould have in-, 
herited, for that they were not of the Blood 
of the fir ft Purchafer. And the fame Rule 
c converfo holds in Purchafes in the Line 
of the Mother or Grandmother, they fhall 
always keep in the fame Line that the firft 
Purchafer fettled them in. 

But it is not neceffary, That he that in- 
herits be always Heir to the Purchafer 5 it 
is fufficient if he be of his Blood, and Heir 
to him that was laft feifed. The Father pur- 
chafes Lands which defcended to the Son, 
who dies without IfTue, they fhalL never de- 
fcend to the Heir of the Part of the Son's 
Mother but if the Son's Grandmother has a 
Brother, and the Son's Great-Grandmother 

hath 
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hath a Brother, and there are no other Kin- chap.™. 
died, they fliall defend to the Grand- 
mother's Brother and yet if the Father had 
died without Iflue, his Grandmother's Bro- 
ther Ihould have been preferred before his 
Mother's Brother, becaufe the former was 
Heir of the Fart of his Father tho' a Fe- 
male, and the latter was only Heir of the 
Part of his Mother ^ but where the Son is 
once feized and dies without Iflbe, his 
Grandmother's Brother is to him Heir of 
the Part of his Father, and being nearer 
than his Great Grandmother's Brother, is 
preferred in the Defcent. 

But Note, This is always intended fo long 
as the Line of Defcent is not broken for 
if the Son alien thofe Lands, and then re- 
purchafe them again in Fee, now the Rules 
of Defcents are to be obferv'd as if he were 
the original Pur chafer, and as if it had been 
in the Line of the Father or Mother. 

i Seventhly, In aB Succeffions, as well in 7. Rule, 
the line Defending, Vranfoerfal, 6r Amend- 
ing, the Line that is firft derived from a 
Male Root has always the Preference. 

Inftances whereof in the Line Defending, 
&c. vh. 

J. has Iflue two Sons B. and C. B. has 
Iflue a Son and a Daughter D. and E. 
D. the Son has Iflue a Daughter F. and E. 
the Daughter has Iflue a Son G. Nei- 
ther C. nor any of his Defendants, fhall 
inherit fo long as there are any Defendants 
R from 
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chap. h. fr^m Z>. and £. and neither £. the Daugh- 
s ^" v ^ > ter, nor any of her Defendants, fhall in- 
herit fo long as there are any Defendants 
from D. the Son, whether they be Male or 
Female. • : >- 

So in Defcents Collateral, as Brothers and 
Sifters, the fatne Inftances apply'd thereto^ 
evidence the fame Conclirficins. . 

But in Succellions in the Line Attending^ 
there muft be a fuller Explication \ becaufe 
it is darker and more obfcure^ I lhall there* 
fore fet forth the whole Method of Tranf* 
Rules in uerfal Afc ending Defcents under the Eight 
the Line enfuing Rules, viz. : 

Jfcending. 

i. Rule. Firli, If the Son purchafes Lands in Fee* 
Simple, £nd dies without JfTue, thofe of the 
Male Line afcending, u/que infinitum fhall 
be preferred in the Defcent, according to 
their Proximity of Degree to the Son $ and 
therefore the Father's Brothers and Sifters 
and tiieir Defendants fhall be preferred be- 
fore the Brothers, of the Grandfather and 
their Defendants * and if the Father had 
no Brothers nor Sifters, the Grandfathers 
Brothers and their Defendants, and for 
want of Brothers, his Sifters and their De- 
fendants, fhall be preferred before the 
Brothers of the Great Grandfather: Foral- 
tho* by the Law of England the Father or 
Grandfather cannot immediately inherit to 
the Son, yet the Dire&ion of the Defcent 
to the Collateral Afcending Line, is as much 
as if the Father or Grandfather had been by 
Law inheritable-, and therefore as in Cafe 
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the Father had been inheritable, and fliould 
have inherited to the Son before the Grand- 
father, and the Grandfather, before the 
Great Grandfather , and confequently if 
the Father had inherited and died without 
IfTue, his eldeft Brother and his Defendants 
fliould have inherited before the younger 
Brother and his Defendants and if he had 
no Brothers but Sifters, the Sifters and their 
Defendants Ihould have inherited before 
his Uncles or the Grandfathers Brothers and 
their Defendants. So though the Law of 
England excludes the Father from inheri- 
ting, yet it fubftitutes and dire&s the Des- 
cent as it fliould have been, had the Father 
inherited, viz. It lets in thofe firft that are 
in the next Degree to him. 

Secdndl% The fecond Rule is this: That 2 . r„i c . 
the Line of the Part of the Mother fhall 
never inherit as long as there are any, tho* 
never fo remote^ of the Line of the Part of 
the Father $ and therefore, tho' the Mother 
has a Brother, yet if the Atavus or Atavia 
Patris (/. e> the Great-Great-Great-Grand- 
father, or Great-Great-Great-Grandmother 
of the Father) has a Brother or a Sifter, 
he or (he fliall be preferred, and exclude 
the Mother's Brother, though he is much 
nearer. 

thirdly, But yet further. The Male Line 3- Rule - 
of the Part of the Father afcending, fhall 
in A&crnum exclude the Female Line of the 
Fart of the Father afcending $ and there- 
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chap.ii. fot% in the tafe prppofed of the §©ifcYfn***t 
s -" r V x * x chafiiig L^Bds aii4 dying wkjic^f ; Jffuci, ths* 
Sifter of th* Father's Grandf&heR, ?r of fcitf 
Qieat-Gra«dfkth^r, and fa in iyfowHim 
be preferred before the Fgthetfs MotW%r 
Brother, tho' the Father's M^^s fifrc^hw 
be a Male, and the Father^ Gfaildfeth^ 
or Greatgrandfather's Siftqr, a Feri»te, 
and snore remote, be^aflfc At iff of the 
Mak Line, which is uiotfe- worthy thaa tfees 
Female Line, though the>I^4e Lw*e, bef 
alio of the Blood of the Father , . \ 

4. Rule. Fourthly, But as in the Mainline afc^ph 
ding, the. frcore near is preferred before 4he> 
more remote \ fo in the Female Line dfcr 
fcending, fo it be of the Blootl oi the F*? 
ther, it is preferred before the more remote. 
The Son therefore pur€feaffi«g;Laftd^ and 
dying without Iflfce, and tie Father* Gifc^dt 
father, and Gi^-Ga*od&ther, mi fo up* 
ward, all the Male Line J)eii&g dead wk«- 
out any Brother or Sifter, or aiyr defen- 
ding from them * bat the Father's MotW 
has a Sifter or Brother, *pd aHp the Father** 
Grandmother has a Bret&ey, and liketfife 
the Fathers Great^rancknfcther has a Bro- 
ther : Tho' it is true> thftt ill thefe are <>f 
the Blood of the Father * -and tho' the vecy: 
remoteft of them, (hall exclude the. $01*3 
' Mother's Brother 5 and tho' it be alfo true, 
that the Great-Graradmether's Bfoad 1*as 
parted through more Males of the Fafcfreffs 
Blood than the Blood of the G»ndw*th« 
or Mother of the Father * yet ia th» Gi&± 

the 



Digitized by 



Google 



Common HafD Of England. 245 

the Father's Mother's Sifter (hall bi prefer- c * 
led before the Father's Grandmother's Bra- 
ther, or the Great Grandmother's Brother, 
becaufe they are all in the Female Line, 
viz. Cernan (and not AgncAt)^ and the Fa- 
ther's Mother's Sifter is the neareft, and 
therefore Ihall have the Preference as well 
as in the Male Line afcending, the Fa- 
ther's Brother or his Sifter (hail be prefer- 
red before the Grandfather's Brother, 

Fifthly But yet in the laftlCafe, where ?• Rule, 
.the Son purchafes Lands aild dies without 
IfTue, and without any Heir on the Part of 
the Grandfather, the Lands (hall defcend 
to the Grandmother's Brother or Sifter, as 
Heir on the Part of his Father* yet if the 
Father had purchafed this Land and died, 
and it defcended to his Son who died 
without IfFue, the Lands fhould not have 
defcended to the Father's Mothers Brother 
or Sifter, for the Reafons before given in 
the Third Ruk : But for want of Brothers 
or Sifters of the Grandfather, Great-Grand- 
father, and fo upwards in the Male amend- 
ing Line, it fhould defcend to the Father's 
Grandmother's Brother or Sifter which is 
his Heir of the Part of hi* Father, who 
fhould be preferred before the Father^ 
Mother's Brother, who is in Truth the Heir 
of the Part of the Mother of the Purchafer, 
tho' the next Heir of the Part df the Fa- 
ther of him that laft died (eized * and 
therefore, as if the Father that was the Pur- 
chafer had died without IlTue, the Heirs 
R 3 ot 
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chap, XX. 0 f the Part of the Father, whether of the 
v/ ^ v Male or Female Line, lhould have been 
preferred before the Heirs of the Part of 
the Mother $ fo the Son, who ftands now 
in the Place of the Father, and inherits 
to him primarily, in his Father's Line, dy- 
ing without Iflue, the fame Devolution and 
hereditary Succeflion fhould have been as 
if his Father had immediately died with- 
out Iflue, which ftiould have been to his 
Grandmother's Brother , as Heir of the 
Part of the Father, though by the Female 
Line, and not to his Mother's Brother, 
who was only Heir of the Part of his 
Mother, and who is not to take till the 
Father's Line both Male and Female be 
fpent. 

6. Rpie. Sixthly, If the Son purchafes Lands and 
dies without Iflue, and it defcends to any 
Heir of the Part of the Father, and then 
jf the Line of the Father (after Entry and 
Foffeflion) fail, it lhall never return to 
the Line of the Mother •, tho' in the firft 
Jnftance, or firft Defcent from the Son, it 
might have defcended to the Heir of the Part 
of the Mother * for now by this Defcent 
and Seifin it is lodged in the Father's Line, 
to whom the Heir of the Part of the Mo- 
ther can never derive a Title as Heir, 
but it fliaU rather efcheat : But if the 
Heir of the Part of the Father had not 
$ ntred, and then that Line had failed, it 
might have defcended to the Heir of the 
Part of the Motjief as Heir tp U19 Son, 
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to whom immediately, for want of Heirs ^"J^"; 
of the Part of the Father, it might have 
defcended. 

Seventhly, And upon the fame Realbn, 7. Rule 
if it had once defcended to the Heir of 
the Part of the Father of the Grandfather's 
Line, and that Heir had entred, it lhould 
never defcend to the Heir of the Part of 
the Father of the Grandmother's Line, be- 
caufe the Line of the Grandmother was not 
of the Blood or Confanguinity of the Line 
the Grandmother's Side. 

Eitbtblj, If for Default of Heirs of the 8. Rule. 
Purcnafer of the Part of the Father, the 
Lands defcend to the Line of the Mother, 
the Heirs of the Mother of the Part of her 
Father's Side, fhall be preferred in the 
Succeffion before her Heirs of the Part of 
her Mother's Side, becaufe they are the 
more worthy. 

And thus the Law ftands in Point of 
Defcents or Hereditary Succeifions in Eng- 
land at this Day, and has fo ftood and 
continued for above four Hundred Years 
paft, as by what has before been laid, 
may eafily appear. And Note, The moft 
Part of the tight Rules and Differences 
above Ipecified and explained , may be 
colle&ed out of the Refolutions in the 
Cafe of Clare verfus Brook, &c\ in flawdens 
Commentaries, Folio 444, 

R 4 Arbor 
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CHAP. xn. 

Touching Trials hy Jtay. 

HAVING in the former Chapter fome- chap.i 
what largely treated of the Courfe of 
Defcents, I fliall now with more Brevity 
confider that other Title of our Law which 
I before propounded (in order to evidence 
the Excellency of the Laws of England above 
thofe of other Nations,) v'ru The Trial by a 
Jury of Twelve Mtn\ which upon all Ac- 
counts, as it is fettled here in thus Kingdom, 
feems to be the beft Trial in the World : I 
lhall therefore give a fhort Account of the 
Method and Manner of that Trial, viz. 

Firft, The Writ to return a Jury, ilTues i. 
to the Sheriff of the County : And, 

He is to be a Perfon of Worth and 
Value, that fo he may be refponfible for 
any Defaults, either of himfelf or his Of- 
ficers. And, idly % Is fworn^ faithfully and 
honeftly to execute his Office. This Officer 
is entrufted to ele£fc and return the Jury, 
which he is obliged to do in this Manner : 
i. Without the Nomination of either 
Party. 2. They are to be fuch Perfbns 
as for Eftate and Qpality are fit to ferve 
upon that Employment. 3. They are to 
be of the Neighbourhood of the Fad to 

be 
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2 - be inquired, or at leaft of the County or 
Bailywick. And, 4. Anciently Four, and 
now Two of them at leaft are to be of 
the Hundred* But Note, This is now in 
great Meafure altered by Statute. 

Secondly, Touching the Number and Qua- 
lifications of the Jury. 

ift, As to their Number, though only 
Twelve are fworn, yet Twenty -four are 
to be returned to fupply the Defefts or 
Want of Appearance of thofe that are chal- 
lenged off, or make Default, idly, Their 
Qualifications are many, and are generally 
fet down in the Writ that fummons them, 
viz. 1. They are to be Br obi & legates Ho- 
mines. 2. Of diffident Freeholds, accord- 
ing to feveral Provifions of A&s of Par- 
liament. 3. Not Convift of any notorious 
Grime that may render them unfit for 
that Employment. 4. They are not to be 
of the Kindred or Alliance of any of the 
Parties. And, .5. Not to be fuch as are 
prepoffed or prejudiced before they hear 
their Evidence. . . , 

Thirdly, The Time of their Return. 
Indeed, in Alliaes, the Jury is to be ready 
at the Bar the firft Day of the Return of 
the Writ : But in other Cafes, the Pannel is 
firft returned upon the Ventre Facias, or ought 
to be fo, and the Proofs or Witneffes are to 
be brought or-fummoned by Diftringas or 
Habeas Corpora for their Appearance at the 
Trial, whereby the Parties may have No^" 
tice of the Jurors, and of their Sufficiency 
and Jflliffbrenqy, that fo tJ}ey may make 
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their Challenges upon the Appearance of 

the Jurors if there be juft Caul*. ^/V*^ 

Fourthly i The Place at their Appearance* 4, 

If it be in Cafes of fuch Weight and Con* 
fequence as by the Judgment of the Court 
is fit to be tned at the Bar, then their At* 
pearance is diredted to be there 5 but in ordi* 
nary Cafes, the Place of Appearance is in 
the Country at the Aflizes, or Nifi Prius % in 
the County where the IfTue to be tried arifes : 
And certainly this is an excellent ConftitiK 
tion. The great Charge of Suits is the AN 
tendance of the Parties, the Jury-Men and 
Witnefles : And therefore tho* the Preparer 
tion of the Caufes in Point of pleading to 
Iffue, and the Judgment, is for the moft Part 
in the Courts at Wtliminftcr, whereby there 
is kept a great Order and Uniformity of 
Proceedings in the whole Kingdom, to pre* 
vent Multiplicity cf Laws and Forms yet 
thofe are but of fmall Charge, or Trouble, 
or Attendance, one Attorney being able to 
difpatch forty Mens Bufinefs with the fame 
Eafe, and no greater Attendance than one 
Man would difpatch his own Bulinefs : But 
the great Charge and Attendance is at the 
Trial, which is therefore brought Home to 
the Parties in the Countries, and for the 
moft Part near where they live. 

Fifthly, The Perfons before whom they 5. 
are to appear. 

If the Trial be at the Bar, it is to be 
fcefore that Court where the Trial is if in 
the Country, then before the Juftices of 
^jfizes, or Nifi Prius, who are Perfons well 

$c^uainte4 
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• acquainted with the Common Law, and for 
the raoft J?ai:t are Two of thofe Twelve or- 
dinary Juftices «rhd ar$ anointed £31 the 
Common Difpcnfttioa of Juftice in the 
Three great Courts at Wefhritufier* And this 
certainly ws*s a moft wife Conftitution : Foe 
- iA It prevents Fa&kms and Parties in 
the Carriage of Bufinefs, which would foon 
appear in every Caufe of Moment, were 
the Trial only before Men refiding in the 
Counties, as Juftices of the Peace, or the 
like, or before Men of little or no Place, 
Countenance or Preheminence above others $ 
and the more to prevent Partiality in this 
Kind, thofe Judges are by Law prohibited to 
hold their SelHons in Counties where they 
were Jx>rn or dwell. 

zdly, As it prevents Fadtions and Part- 
takings, fo it keeps both the Rule and the 
Adminiftration of the Laws of the King- 
dom uniform for thofe Men are employed 
as Juftices, who as they have had a Common 
Education in the Study of the Law, fo they 
daily in Term-time conv^rfe and confult 



with their Judgments, near one another 
in tVcftminfter-Hall y vihzTehy their Judgments 
and Decifions are neceflarily communicated 
to one another, either immediately or by 
Relations of others, and by this Means their 
Judgments and their Adminiftrations of 
Common Juftice carry a Confonancy, Con- 
gruity and Uniformity one to another, 
whereby both the Laws and the Admini- 
ftrations thereof are preferved from that 



with one another 




another 
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Confu/ion and Difparity that would una- Crav.ix. 
voidably enfue, if the Adminiftration was V - / *V S ^ 
by feveral incommunicating Hands, or by 
provincial Eftablifhments : And befides all 
this, all thofe Judges are folemnly fworn to 
obferve and judge according to the Laws 



their Knowledge and Underftanding. 

Stxtlly, When the Jurors appear, and are 6. 
called, each Party has Liberty to take his 
Challenge to the Array if&tf, if unduly or 
partially made by the Sheriff^ or if the 
Sheriff be of Kin to either Party, or to the 
Polls, either for Infufficiency of Freehold, 
or Kindred or Alliance to the other Party, 
or fuch other Challenges, either Principal, 
or to the Favour, as renders the Juror un- 
fit and incompetent to try the Caufe, and 
the Challenge being confefs'd or found true 
by fome of the reft of the Jury, that parti- 
cular incompetent Perfon is withdrawn. 

Seventhly, Then Twelve, and no lefs, of 7. 
fuch as are indifferent and are return'd up- 
on the puncipal Pannel, or the Tales, are 
fworn to try the fame according to their 
Evidence. 

Eighthly, Being thus fworn, the Evidence 8. 
on either Part is given in upon the Oath of 
Witneffes, or other Evidence by Law al- 
lowed, (as Records and ancient Deeds, but 
later Deeds and Copies of Records mull be 
attefted by the^ Oaths of Witneifes) and 
other Evidence in the open Court, and in 
thePrefence of the Parties, their Attornies, 
Council and all By-fUnders, and before 
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CHAp.n* the Judge and Jury, where each Party has 
Liberty of excepting, either to the Com-* 
petency of the Evidence, or the Compe- 
Biiis of tency or Credit of the Witnefles, which Ex- 
Exception, ceptions are piiblickly ftated, and by the 
Judges opeftly or publickly allowed or 
difallowed, wherein *if the Judge be partial, 
his Partiality and Injuftice will be evideiit 
to all By-ftanders and if in his Direction 
or Decifion he miftake the Law, eithef 
through Partiality, Ignorance, or Inadver- 
tency, either Party may require him to 
leal a Bill of Exception, thereby to deduce 
the Error of the Judge (if any were) to a 
cfue Ratification or Reverfal by Writ of 
Error. 

9. Ninthly, The Excellency of this open 
ExceJien- Courfe of Evidence to the Jury in Prefence 
cy of this 0 f xhe Judge, Jury, Patties and Council, 
m # and even of the adverfe Witnefles, appears 
in thefe Particulars: 

ift, That it is openly* and not in private 
before a Commiflioner or Two, and a couple 
of Clerics, where oftentimes Witnefles will 
deliver that which they will be afhamed to 
teftify publickly, 

ialy, That it is OreTenus perfonally, and 
not in Writing, wherein oftentimes, yea 
too often, a crafty Clerk, Commiflioner, or 
Examiner, will make a Witnefs fpeak what 
he truly never meant, by his drefling of it up 
in his own Terms, Phrafes, and Expreflions 5 
whereas, on the other Hancf, many times 
the very Manner of a Witnefs's deliver- 
ing his Teftimony will give a probable 
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Indication whether he fpeaks truly or Falfly 5 chap. it. 
and by this Means alfo he h»s Opportunity S - / *V* S -' 
to dorre&, amend, or explain his Teftimony 
upon further Qneftioning with him, which 
he can never have after a Depofition is fet 
down in Writing. 

That by this Courfe of perfonal and 
Open Examination, there is Opportunity 
for all Ferfons concern'd* m. The Judge, 
or any of the Jury, or Parties, or their 
Council or Attornies, to propound occa- 
sional Queftions, which beats and boults out 
the Truth much better than when the Wit- 
nefs only delivers a formal Series of his 
Knowledge without being interrogated; and 
on the other Side, preparatory, limited, and 
formal Interrogatories in Writing, preclude 
this Way of oocafionai Interrogations, and 
the beft Method of fearching and lifting out 
the Truth is choak'd and fupprefcU 

4tbly y Alfo by this perfonal Appearance 
and Teftimony of WitnefTes, there is Op- 
portunity of confronting the adverfe Wit- 
nefTes, of obferving the Contradiction of 
WitnefTes fometimes of the fame Side, and 
by this Means great Opportunities are gain- 
ed for the true and clear Difcovery of the 
Truth. 

Stbly, And further, The very Quality, 
Carriage, Age, Condition, Education, and 
Place of Commorance of WitnefTes, is by 
this Means plainly and evidently fet forth to 
the Court and the Jury, whereby the Judge 
and Jurors may have a full Information of 
them, and the jurors, as they feeCaufe, may 
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Chap. 1 2. the more; or left Credit to their Tefti* 
mony, for the Jurors are not ofily Judges of 
the Faft, hut many Times of .the Troth of 
Evidence ^ and if there be juft Caufe to 
difoelieve what a Witnefi fwears, they are 
not bound to give their Verdifit according 
to the Evidence or Teftimony of that Wit- 
nefi i and they may fometimes give Credit 
to one Witnefs, tho' oppos'd by more than 
one. And indeed, it is one of the E*cek 
lencies of this Trial above the Trial by 
Witnefles, that altho? the Jury ought to 
give a great Regard to Witrieflfes and their 

Vide prox. Teftimony, yet they are not always boixnd 
by it, but may either upon reafonaUe Cow 
cumftances, inducing a Blertiifh upon theif 
Credibility, tho' otherwife ia thejaifelvea in 
Stridlneis of Law they are to be heard, pro* 
nounce a VerdiS contrary to fuch TeAi* 
monies, the Truth whereof they have juft 
Caufe to fufpedt, and majrraiad do often 
pronounce, their Verdidl upon one fingle 
Teftimony, which Thing the Civil liwf 
admits not o£ 
io. Tenthhfj Another Excellency of this Trial 
is this $ That the Judge is always prefent 
at the Time of the Evidence given in it x 
Herein he is able in Matters of Law emerg- 
ing upon the Evidence to ditefik them and 
alio, in Matters of Faft, to give them a 
great Light and Aififtance by his weighing 
the Evidence before them, and obferving 
where the Queftion and Kiiot of the Bufc- 
nefs lies, and by (hewing them his Opinion 
even in Matter of Fail, which is a great 
2 " Ad- 
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Advantage and Light to Lay-Men: And chap. 12. 
thus, as the Jury aflifts the Judge in deter* 
mining the Matter of Fa&, fo the Judge 
aflifts the Jury in determining Points of 



and enlightning the Matter of Fadt, whereof 
the Jury are Judges. 

Eleventhly, When the Evidence is fully xi. 
given, the Jurors withdraw to a private 
Place, and are kept from all Speech with 
either of the Parties till their Verdidt is de- 
livered up, and from receiving any Evi- 
dence other than in open Court, where it 
may be fearch'd into, difcufs'd and eia- 
min d. In this Recefs of the Jury they are 
to confidet their Evidence, and it any Wri- 
tings under Seal were given in Evidence, 
they are to have them with them $ they are 
to weigh the Credibility of Witnefles, and 
the Force and Efficacy of their Teftimonies, 
wherein (as I before faid) they are not pre- 
cifely bound to the Rules of the Civil Law, 
<uiz. To have two Witnefles to prove every uTreafon, 
Faft, unlefs it be in Cafes of Treafon, nor Two wit- 
to rejed one Witnefs becaufe he is Angle, ndres - 
or always to believe Two Witnefles if the 
Probability of the Faft does upon other 
Circumftances reafonably encounter them 5 
for the Trial is not here limply by Witnefles, 
but by Jury * nay, it may fo fall out,- that 
the Jury upon their own Knowledge may 
know a Thing to be falfe that a Witnefs 
fwore to be true, or may know a Witnefs 
to be incompetent or incredible, tho' no- 



Law, and alfo very much in invefti) 
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chap. 1 2. thing be obje£ted againft him, and niay 
V - / "V^ give their Yerdidt accordingly. 

12. Twelftbly^ When the whole Twelve Men 
are agreed, then, and not till then, is their 
Verdift to be received * and therefore the 
Majority of Aflentors does not conclude the 
Minority , as is done in fome Countries 
where Trials by Jury are admitted : But if 
any one of the Twelve diffent , it is no 
Verdifl:, nor ought to be received. It is 
true, That in ancient Times, as Hen. 2. 
and Hen. ?*'s Time, yea, and by Fleta in the 
Beginning of Edw. i/s Time, if the Jifrors 
diflented, fometimes there was added a 
Number equal to the greater Party , and 
they were then to gii'e up their Verdift by 
Twelve of the old Jurors, and the Jurors 
lb added* but this Method has been long 
Time antiquated, notwithftandingthe Prac- 
tice in BrattonsTime, lib. 4. cap. 9. and F/aa 9 
lib. 4. cap. 9. for at this Day the entire Num* 
ber firft empanell'd and fworn are to give 

vtnUa U p an unanimous Verdidl, otherwife it is 

unanimous. nQn ^ An( j in( j eed ^ g j ves g g ^ at We i ght) 

Value and Credit to fuch a Verdidt, wherein 
Twelve Men muft unanimoufly agree in a 
Matter of Fact, and none diffent $ though 
it muft be agreed, that an ignorant Parcel 
ot Men are fometimes governed by a few 
that are more knowing, or of greater Inte- 
rcft or Reputation than the reft. 

13, Tbirteeythly, But if there be Matter of Law , 
that carries in it any Difficulty, the Jury 
may, to deliver themfelves from the Danger 

c 2 hit 
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be decided in that Court where the Verdia Chap.i^ 
is returnable * and if the Judge over-rule the *^VV 
Point of Law contrary to Law, whereby 
the Jury are perfwaded to find a general 
Verdict (which yet they are not bound to 
do> if they doubt it,) then the Judge, upon 
the Requeft of the Party defiring it, is bound 
by Law in convenient Time to feal a Bill 
of Exceptions, containing the whole Mat- BUI of 
ter excepted to * that fo the Party grieved, e**p- 
by fuch Indifcretion or Error of the Judge, tlGns ' 
may have Relief by Writ of Error on the 
Statute of Wcjtmnftcr 2. 

Fourtecntbly, Altho' upon general Verdidts *4- 
given at the Bar in the Courts at fVcftminJler y 
the Judgment is given within Four Days, in judgment. 
Prefumption that there cannot be any confi- 
derable Surprize in fo folemn a Trial, or at 
leaft it may be foon efpied 5 yet upon Trials 
by Nifiprius in the Country, the Judgment 
is not given prefently by the Judge of Nifi 
prim, unlefs in Cafes of §>uarc Impedits: But 
the Verdid is returned after Trial into that 
Court from whence the Caufe iflued, that 
thereby, if any Surprize happened either 
through much Bufinefs of the Court, or 
through Inadvertency of the Attorney or 
Council, or through any Mifcarriage of the 
Jury, or through any other Cafualty, the 
Party may have his Redrefs in that Court 
from whence the Record iffued. 

And thus ftands this excellent Order of 
Trial by Jury , which is far beyond the 
Triel by Witneffes according to the Pro- 
S 2 ceedings 
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2 » ceedings of the Civil Law, and of the Courts 
of Equity, both for the Certainty, the D& 
patch, and the Cheapnefe thereof: It has all 
the Helps to inveftigate the Truth that the 
Civil Law has, and many more* For, as 
to Certainty, 

ift 9 IthastheTeftimonyof Witneflfes, as 
well as the Civil Law and Equity Courts. 

2dly, It has this Teftimony in a much 
more advantageous Way than thofe Courts 
for Difcovery of Truth. 

o>dty y It has the Advantage of the Judge'* 
Obfervation, ; Attention, and Affiftance, in 
Point of Law by way of Detifion, and in 
Point of Fa£t by way of Dire&ion to the 
Jury- 

It has the Advantage of the Jury, 
and of their being de V'tcincto y who often* 
times know the WitnefTes and the Parties : 
And, 

Stbly, It has the unanimous Suffrage and 
Opinion of Twelve Men, which carries in 
itfelf a much greater Weight and Preponde- 
ration to difcover the Truth of a Fadt, than 
any other Trial whatfover. 

And as this Method is more certain, lb it 



oftentimes theSeifion of one Commifhon for 
the Examination of WitnefTes for one Cauie 
in the Ecclefiaftical Courts, or Courts of 
Equity, lafts as long as a whole Seilion of 
Nifi pruts, where a Hundred Caufes are 
examined and tried* 



is much 




iditious and cheap-, for 



And 
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And thus much concerning Trials in Civil Chap.ii. 
Caufes. As for Trials in Caufes Criminal, 
they have this further Advantage, That 
regularly the Accufation, as preparatory to 
thejTrial, is by a Grand Jury : So that as no 
Mans Intereit, according to the Courfe of 
the Common £,aw, is to he tried or deter- 
mined without the Oaths of a Jury of twelve 
Men •, fo no Man's Life is to be tried but by 
the Oaths of Twelve Men, and by the Prepa- 
ratory Accufation or Indi&ment by Twelve 
Men or more precedent to his Trial, unlefs 
it be in the Cafe of an Appeal at the Suit 
of (hp Party, 
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THE 

AUTHOR'S 

PREFACE. 

IN the enfuing Tractate, 
t fiiall make an Ejfay of Re- 
duction of the feveral Titles 
of the Law into Diftributions and 
Heads (according to an Analytical 
Method). But the Particulars 
thereof are fo many, and the 
Connexions of Things fo various 
therein, that as I mall beforehand 
cbnfefs that I cannot reduce it to 
an exa& Logical Method, fb 1 
niuft declare that t, do defoair 
at the Firft, yea, the Second or 
Third Effay, to reduce all the 
.A3 (confi- 
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(confiderable) Titles thereof un- 
der this Method : But many 
Things will be omitted, and pof- 
libly therefore, as they mail oc- 
cur to my Memory, will per^ 
chance be diforderly ftiuffled in 
under fuch of the Diftributions 
as may not be fo proper for them, 
or at leaft inferted brokenly, with- 
out their juft Dependence, till 
upon a Second or Third, or, per- 
haps, further Ejfay, the Scheme 
or Abftra£fc may be entirely new 
fram'd. 

However, the following Effay 
will do thus much Good, 

Firft, It will difcover that it 
is not altogether impoffible, by 
much Attention and Labour, to 
reduce the Laws of England at 
leaft into a tolerabje Method or 
Diftribution. 

Secondly f 
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Secondly, It will give Oppor- 
tunity both to myfelf and others, 
as there lhail, occur new Thoughts 
or Opportunities, to rectify, and 
to reform what is amifs in this, 
and to fupply what is wanting ; 
whereby, in Time, a more Metho- 
dical Syflem or Reduction of the 
Titles of the Law, under Method, 
may be difcoyer'd. 

Thirdly, That although, for the 
moft part , the molt Methodical 
Diftributors of any Science rarely 
appear fubtile or acute in the Sci- 
ences themfelves, becaufe while 
they principally ftudy the* former, 
they are lefs ftudious and adver- 
tent of the latter ; yet a Method, 
even in the Common Law, may be 
a good Means to help the Memory 
to find out Media of Probation, 
and to affift in the Method of 
Study. 

A 4 And 



Digitized by 



The PREFACE 



And akho' the Laws of Eng- 
land are generally diftributed in- 
to the Common Law, and Statute 
Law, I (hall not diftribute rny 
Jnalyfa according to that Me- 
thod, but fhall take in and in- 
clude 'em both together, as con- 
stituting one Common B»lk or Mat* 
ter of the Laws of England, Nor 
(hall I confine rayfelf to the Me- 
thod or Terms of the Civil Lan> 9 
nor of others who have given ge- 
neral Schemes and Analyjus of 
Laws 5 but mall ufe that Mew 
thod, and thofe Words or Exprefc 
fions that I fhall think moil eon* 
ducible to the Thing I aim at. 

The Laws of this Kingdom do 
refpecT: either, 

I. Civil Rights; Or, 

z. Crimes and Mi/demeanors, 

This 



Digitized by 



The PREFACE. 1 



This 1 (hall fubftitute as the 
general Matter of the Laws of 
England, not troubling myfelf 
with Criticifms or Propriety of 
Words, in which Refpe& the very 
Word Crvtf includes alio Matters 
Criminal, becaufe Civil Gonftitu- 
tions give the Denomination of 
Crimes, and the Rules and Me- 
thod of their Puniftiment ; but it 
fhall be fufficient that I ufe fuch 
Expreflions as either are in them- 
felves proper to exprefs the Thing 
I mean, or that by my Ufagt 
and Application of them, I render 
them ferviceable to that Purpofe 
and End. 

I fhall therefore divide the 
Laws of this Kingdom, in rela- 
tion to their Matter, into Two 
Kinds. 

i. The 
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1. The Chil Part, which con- 
cerns Civil Rights, and their 
Remedies, 

2. The Criminal Part, which 
concerns Crimes and Mifde~ 
meanors. 

And thefe , to avoid . Confii- 
fion, I (hall difpofe into feveral 
Seftiotts. 

And Firfl, I begin with the 
Law as it relates to Civil Matters, 



THE 



Digitized by 



THE 

CONTENTS. 



Sett. I. f)F the Ctvil Part of the Law 
U (in general). " Page i 

Se&. ii. Of the Relation of Perfons, and 
the Rights thereby arifmg. p. 4 

Sedt. iii. Of fuch Rights as relate to the 
King's Per/on. " p. 6 

Sea. iv. Concerning the Prerogatives of the 
Xing. p. 9 

Sect, v. Concerning the King's Rights of 
Dominion, or Power of Empire, p. 10 

Sect. vi. Of the Poteftas Jurifdictionis 5 
or, The Kings Right or Power of Ju- 
rifdi&ion, P» *7 

Sect. 

I 



Digitized by 



The CONTENTS. 

Sed. m Concerning the Cenfas Regalis ; 
or 9 The King's Royal Revenue, p. 23 

Sed. viii. 0/ Bhgs Temporal Reve- 
nue, ' *" , p. 25 

Scft. i*. Of the Relative Prerogatives ef 
the Crown, "' p. 27 

Se&. x. Of the Subordinate Magiflrates: 
And Fir ft, Of Ecclefiajlical, p-2^ 

Bed, xi. Concerning Temporal Magi/lrates, 

$"e#. xii. 0/ ' Inferior Magiflrates, Sine 
Jurifdictione. - p. 37 

Se&xiii. (y the Rights of the People or 
SubjeB, V*~39 

$e&. xiv. 0/ rfc Rights of Perfons under 
Relations Oeconomual .•■ . 4nd firft, Of 
Husband and Wife. P« 4* 

Seft. xv. Concerning the Relation of Parent 
and Child, . . p. 



Sed. 



Digitized by 



The CONTENTS. 

6e&. xvi. 0/ the Relation of Mafter and 
Servant. p» 46 

Sed. xvii. Concerning Relations CtviU ibid. 

Sed. xviil Concerning Anceftor and Heir. 

P- 47 

Sed. xix. Concerning Lord and Tenant. 

p. 48 

Sed. xx. Concerning Guardian and Pupil. 

P-49 

Sed. xxi. Qf Lord and Villein. p. SO 

$e& xxii. Concerning Perfons or Bodies 
Politick , i.e. Corporations. p. SI 

$ed. xxiii. Concerning the Jura Rerum, 
tfn^ rfo General Divifwn thereof, p. 55 

Sed. xxiv. Concerning Things Real, 
fifeir Bifiribution. p. 59 

Sed. xxv. Concerning Things Ecclefiafti- 
cal or Spiritual. P« 6$ 

Sed, xxvi. Of the Nature and Kinds of 
Properties. p. 67 

3 Sed. 



Digitized by 



The CONTENTS. 

Sed. xxvii. Of Acquifition of Property by 
Acl in Law. P» 7o 

Sed. xxviii. Acquifition of Property by AH 
of the Parry, and mix'd ABs. p. 71 

Seel. xxix. Concerning the Rights of Things 
Real. P» 72 

Sed. xxx. Of Efiates in Fee-Simple, and 
Fee-Tail. p. 1 73 

Sed. xxxi. Of EJiates at Common Law, 
lejs than Inheritance. p. 77 

Sed.xxxii. Of the DiflinBion of Rights 
of Efiates with relation to the PoJJef- 
fion. p. 79 

Sed. xxxiii. Touching Acquifition and 
Tranjlation of Efiates in Things Real. 
Fir/ly By A3 in Law. p. 82 

Sed. xxxiv. Concerning Acqueft s hy Means 
of the Party. And Firft ) by Record. 

p.85 

Sed. xxxv. Concerning Conveyances by Mat- 
ter i/^Pais. Andftrft, Of Deeds, p. 83 

Sed. 



The CONTENTS; 

Se&. xxxvi. Of Conveyances by force of 
Statutes. p. 93 

Se&. xxxvii. ConcerningCuftomary EJlates+ 

P-94 

Se&. xxxviii. Of Tranflation of Property 
by Forfeiture. p. 96 

Seft. xxxix. Of Wrongs or Injuries. And 
Firfl 9 Of Wrongs to Per/ons. p. 97 

Sett. xl. Of Wrongs to Perfons under Re- 
lation, p. 102 

Seel. xli. Of Wrongs in Relation to Rights 
of Things. And Firf^Of Things Per- 
final. p. 105. 

Sed. xlii. Touching Wrongs to Things Real, 
without difpojjejjing the Party } and 
their Remedies. p. 109- 

Seft. xliii. Concerning Wrongs which carry 
with them an Amotion of Pojfejfion. 

p. 114 

Se&. xliv. Of Wrongs that have the Counter 
nflnce of Legal Proceedings of Courts. 

p. 120 



Digitized by Google 



The CONTENTS. 

Se& xlv. Concerning Remedies, and the 
Method of obtaining them, p. 123 

Se&xlvi. Remedies at Common Laws 
And Firfl, Of tbofe without Suit. p. 124 

Soft, xlvii. Concerning Remedies at Com- 
mon Law ty Suit. p. 127 

Seft. xlviii. Of Proeeft and Appearing, 

p. 130 

Seft. xlix. Of Pleading. p. 132 

Sea. 1. Of Kfues. p. 138 

Sc&li. Of Trials. p. 139 

Se&. 1«. Of Judgment, p. 141 

$ed» liii. Execution. p. 143 

Sea. liv. 0/ the Redrefs if injuries ty 
Error, &c. p. 146 



THE 



Digitized by 



Digitized by 



Google 



t 



THE 

ANALYSIS 

O F T H E 

L A W. 

SECT. I. 

Of the Civil Part of the Law (in general)* 

TH E Civil Part of the Law concerns, 
i. Civil Rights or Interefts. 
2. Wrongs or Injuries relative to 

thofe Rights. 
3, Relief or Remedies applicable 
to thofe Wrongs. 
Now all Civil Rights or Iaterefts are of 
Two Sorts; 

1. Jura Perfonarum, or Rights of Perfons, 

2. Jura Rerunty or Rights of Things. 
The Civil Rights of Perfons are juch aa 

£o either, 

i , Immediately concern the Perfons them- 

felves: Or, 
?, Such as relate to their Goods and Eftate, 
8 As 
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^ As to the Perfons themfelves, they are 
either, 

1. Perfons Natural * Or, 

2. Perfons Civil or Politick, /. e. Bodies 
Corporate. 

Perfons Natural are confider'd Two Ways ; 

1. Abfolutely and iimply in themfelves. 

2. Under fome Degree or Refpeft of 
Relation. Vide Sefa. 2. 

In Perfons Natural, fimply and abfolutely 
confidered, we have thele feveral Confide- 
rations, viz. 

1. The Intereft which every Perfon has 
in himfelf. 

2. Their Capacities or Abilities (which 
refpeft their Adtions.) 

j/?, The Intereft which every; Perfon 
has in himfelf, principally cpnfifts }n Three 
Things, viz. 

1. The Intereft he has in the Safety of 
his own Perfon. And the Wrongs that 
refledl upon that, are, 1. Anaults. 
2. Affrays. 5. Woundings. 

2. The Intereft he has in his Liberty, or 
the Freedom of his Perfon. The In- 
jury whereto, is Durefs, and Unlawful 
Imprifonmtnt. 

3. The Intereft he has in his Name and 
Reputation. The Injury whereto, is 
Scandal and Defamation. 

As to the other Intereft of* Goods and 
Eftate, though in Truth they have a Habi- 
tude, and are under fome Refpefit to the 
Perfon yet becaufe they are in their own 
Nature Things feparate and diftinft from 
1 ^ ' the 
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the Perfbn, they will more properly come 
in under the Jura Rerum. Vide Sell. 23, 6?r. 

2dly> The Capacity that every Perfon II. 
has 1 which is a Power that the Law van* 
oufly affigns to Perfons, according to the 
Variety of certain Conditions (or Circum* 
ftancesj wherein they are, either To take, 
or To difpo/e. 

And under this Head, we have, 

Firft, The Capacities themfelves, which 
ate eipecially Two* 

1. Capacities which a Man has in his 
own Right. 

% Capacities which he has iaauter Droit ; 
or another's Right. 

Now Capacities which a Man has in his 
own Right, are either, 

1. To acquire or take. 

2, To alien or transfer. 
And both thefe are either, 

1. Of Things Perfonal. 

2. Of Things Real. 

The Second Kind of Capacities are in 
auter Droit, another's Right as, Executors, 
Corporations, Ceftuy que Ufe, &c. Whereof 
hereafter. 

Secondly j The various Conditions (or Cif* 
cumftances) of Perfons, with Relation to 
thofe Capacities, confifting of, 

1. Ability. 

2. Non-ability. 

And all Perfons are (prefum'd) in Law 
able in either of thofe former Capacities 
(of Taking, or Difpofing), which by Law 
#re not dibbled : And thofe that are fo 
B a difable4 
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difabled come under the Title of Non-ability] 
though th^t Non-ability is various in its 
Extent, viz. To fome more* to fome lefs 
(as in the feveral Inftances following/) 

1. Aliens: Here comes in the Learning 
o! Aliens, as Naturalization, Deniza- 
tion, &c. 

2. Attainted of Treafon or Felony, here 
of Attainder*. 

3. Perfons outlawed in Perfonal A&ions. 
Bacon*/ 4, Infants ^ here of the Non-ability of 

HM.Par* J n f an f S- 

Vit Tia 5- Fem Coverts 1 here of their Difability. 

6. Ideots and Lunaticfes here of that 
Learning. 

7. Pprfons under fome illegal Reftr^int 
or Force, nsDurefs, Manels. 

8. Villeins * (now antiquated.) 

rOt §*8. 9 . Baftard?-, and here of Legitimation, 



S E p T. IJ, 

Of tfye Relation of Per/on^ and tbeRigb U 
thereby arifing. 

N OW as to Perfons confider'd in refpeQ: 
of Relation,' the Rights thereby arifing 
are of Three Kinds, viz. 

1. Political. m 

2. (Economical. 
?: ftvil. 

The 
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The Political Relation of Perfbns, and 
the Rights emergent thereupon, are, 

1. The Magiftrate. 

2. The People or Subjeft. 
The Magiftrate is either, 

1. Supreme. 

2. Subordinate. 

* The Supreme Magiftrate is either, 

1. Legiflatiire : The Parliament. (With 
whofe Rights I (hall not here inter- 
meddle.) 

2. Executive : The King. 

And in as much as the King is by the Law 
the Head of the Kingdom and People, the 
Laws of the Kingdom, eo Intuitu^ have lodg'd 
in him certain Rights, the better to enable 
him to govern and prote& his People. And 
although under this Confideration I fhall 
be conftrained to take in and include many 
Rights of Things* yet becaufe they do be- 
long to the King under this Relation, as 
King, and I have no other Place or Divifion 
fo apt to difpofe of them as this, I (hall 
here T>ring them in together. 

And the Rights that belong to the King, 
as King, are of Two Kinds : * 

1. Such Rights as concern his Perfon. 

2. Such Rights as concern his Prerogative. 
(Of each of thefe in their Order.} 
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s E C T. III. 

Of fuch Rights as relate to the King's . 
Per/on. 

THE Rights which more immediately 
concern the King's Perfon, include 
thefe Two Things, viz. 

1. The Manner of his Title, or Acqueft 
thereof. 

2. The Capacities of the King. 

1. The Manner of Acqueft of the Regal 
Title or Dignity, is either, 

1. A Lawful Acqueft * or, 

2. An Unlawful Acqueft. 

An Hereditary Acqueft of Title, is to the 
Municipal Laws and Conftitutions of this 
Kingdom, when the Crown defcends to the 
next of Blood, according to the Laws and 
Cuftoms of England in Cafes of Hereditary 
Defcents. 

And here all thofe Rules that have been 
ofcferv'd in the Law touching this Poiht, 
may be inferted. 

2. An Unlawful Acqueft of the Regal 
Title is, 

i. By Ufurpation * when a Subjefl: by 
Wrong invades the Crown, or intrudes 
upon him that has the lawful Right 
thereto \ as was done by King Stephen, 
King John, Henry the Fourth, and 
■ ^aritheThircL 

And 
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And herein may be confidered what 
Power the Law allows to fiich an U- 
fiirper, and what it denies him. 

2. By Conqucfl^ when a Foreigner either, Fiaoria in 

1. Vanquifties the King, as fVilliam the Re i em - 
Firft did Harold. 

2. Or fubje&s the Kingdom * which Fifloria in 
never happend with refpeft to Etig* Populum. 
land fince the Romans. 

The King's Capacity (as he is King) is of II. 
Two Kinds. 

1. His Political Capacity. 

2. His Natural Capacity. 

As to his Political Capacity •, he is a &le 
Corporation, of a more tranfcendent Na- 
ture and Conftitution than other Corpora- 
tions, whereby he is difcharged from many 
Incapacities, which in the Cafe of other 
Perkins would, 

1 . Obftrudt his Succeflion, as Alienee, &c. 

2. Difable his A&ions, as Infancy •, or 
Coverture in the Cafe of a Queen, 

Then as to his Natural Capacity, as he is 
King : The great Concerns of Government 
requiring a great Afliftance to the King's 
Natural Capacity, the Laws and Cuftoms 
of the Kingdom have furnifti'd him with 
divers alfifting Councils, which are of Two 
Kinds, viz. 

1. His Ordinary Councils. 

2 . ^ His Extraordinary Council s. 

His Ordinary Councils are Three, viz. j. 
I. Privatum Concilium j His Priv} r Council. 
And here may be taken in, all fuch Laws 

B 4 a* • . 
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as diredt, bound, or limit the Privy 
Council, either, 

1. In Matters of Publick Intereft 
touching the King. 

2. Or in Matters of Private Intereft 
between Party and Party. 

2. Legale Concilium, or his Council at Law * 
which confifting of the Lord Chancellor, 
Lord Treafurer, Lord Privy Seal, Judges 
of both Benches, Barons of the Exchequer \ 
Matter of the Rolls, @r. is the King's 
Council of Advice in Matters of Law. 

3, Concilium Militare, his Council in Time of 
War, or publick Hoftility, viz. 

2. In Matters at Sea, the Lord Admiral. 
The Jurifdi&ion of whom, Videpoft, p. 14* 
The King's Extraordinary Councils are 
of Two Kinds : 

1. Secular or Temporal. 

2. Ecclefiaftical or Spiritual. 

The King's Extraordinary Secular Coun- 
cils are, 1. The Houfe oj Peers $ 2. The Houfe 
vf Commons - y in their Capacity of Inform- 
ing, Advifing, and Counselling the King in 
Matters that are, 

1. Publick Benefits. 

2. Publick Grievances, 

And here all the Learning of Parliaments 
properly comes in, viz. The Perfons of 
whom it confifts \ the Members of each 
Houfe * the Manner of their Summons 5 the 
Places that fend Members to the Houfe of 
Commons 5 and how to be Qualify'd, how 

Elefted, 
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Ele&ed, and the Qualifications of the Elec- 
tors 5 what the Privileges of Parliament 
are * the Method of palling Bills, &c. and 
how adjourn'd, Prorogued or Diflblv'd. 

The Extraordinary Ecelefiaftical Councils 
are, 

1. The Upper Houfe? ^ r n -„ a¥ - n 

2. The LoWer H6ufe| ° f ^ nvocatlon ' 
And hither may be referr'd all Laws and 

Confutations touching the Convocation. 



SECT. IV. 

Concerning the Prerogatives of the King. 

HAVING (hewn you what Rights be- 
long to the King s Perfon, we come 
now to thofe Rights which concern bis Pre- 
rogatives. 

1 And thofe Prerogatives are of Two Kinds : 

1. Direft and Subftantive Prerogatives. 

2. Incidental and Relative Prerogatives* 

' Jhe Direft and Subftantive Prerogatives 
may be diftributed under Three Branches, 
viz. ... 

1. Jura Majejtmis, vel Summi Imperii, u e. 
The Right of Dominion. 

2. Poteftas Jurifdittionis, vel Mixti Imperii, 
i. e. The Power of Jurifdi&ion. 

3. Ccnfus Regalis, or, The Royal Reve- 
nues. 

Which 
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Which I fhallfubdivide according to their 
Order. 

^ See the Incidental and Relative Preroga- 
tives in Sefl. 9 



SECT. V. 

Concerning the Kings Rights of Dominion 
or Power of Empire. 

TH E Jura Sumnue Majeftatis y or Rights 
of the Kings Empire or Dominion, are 
either, 

1. In relation to his owriSubje&s$ or, 

2. In relation to Foreigners. 

In relation to his own Subjects, they re* 
fpe<3, 

r. Times of Peace. 
2. Times of War. 

And Fir/i, Of the Rights of Dominion, 
which relpe<9: Times of Peace. 

Thefe Rights, though they are cxerdfa- 
ble alfo in Times of War and Infurrettion, 
yet feeing the)T do more immediately refpeQ: 
the Well-ordering of a Kingdom, and pre- 
ferving its Peace and Tranquility, I mail 
here infert them : And though they arc 
various in their Kinds, and fome of them 
fefem to refer to the Powers of JurifUidtion, 
yet I {hall endeavour to reduce them to thefe 
Eight Heads following viz. 

1. His Rights in relation to the Laws. 

2. In relation to Tributes and Publick 
Charges. 3. In 
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3. In relation to the Publick Peace of 
the Kingdom. 

4. In relation to Publick Injuries and 
Oppreffions. 

In relation to Publick Annoyances. 
6* In relation to his conftituting the 
great Officers of the Kingdom. 

7. In relation to his ordering and regu- 
lating Trade and Commerce. 

8. In fupervifing, regulating, and fupply- 
ing the Defeats of others. 

ifi 9 In relation to the Laws of this King- 
dom : 

i # In the Making of Laws. 
2. In the Relaxation of Laws. 

As to the making Laws, his Right confifts 
in three Particulars t 

I. In the making of Statute Laws, or 
Afts of Parliament* for though the 
King cannot make fuch Laws himfelf 
without the Confent of both Houfes 
of Parliament, yet no Law can be 
made to bind the Subjed without him. 

1. In the making of Spiritual Laws, or 
Canons Ecclefiaftical, which, if kept 
within the Bounds of Ecclefiaftical Co- 
nuzance , are admitted here in this 
Kingdom: As thefe Laws cannot be 
made without the King's Confent, Co 
neither can the King ordain fuch Laws 
without the Clergy in Convocation 
aflembled. 

So that in both tfief* Kinds of Laws, the 
King's Power of Making, is only a Qua- 
lified and Coordinate Power. But, 
1 3. In 
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3. In making and iffuing of Proclama- 
tions, which in fome Inftances are to 
be taken for Laws, as in calling Parlia- 
ments, declaring War, &c. herein! the 
King's Power is more ablbliite, as be* 
ing made by him alone * yet the King 
cannot by thefe introduce a new Law, 
fo as to alter or transfer Properties, or 
impofe new Penalties or Forfeitures 
beyond what are eftablifh'd by Statute 
or Common Law. 

And as to his Power in the Rclaxatien of 
Laws already made, it refpe&s either, 

1. Temporal Laws $ which being ena&ed 
by Parliament, the King cannot abro- 
gate or annul fuch a Law : But in fome 
Cafes of Penal Laws, he may, in Re- 
fpeS of Perfons, Times, or Places, 
fometimes difpenfe with them. 

Here may come in ail the Learning 
touching Difpenfations and Non ob- 
ft antes* 

2. EccUftaftical Laws, wherein theKing has 
a greater Latitude of Difpenfation 5 for 
if fuch Laws are not confirmed by Par- 
liament, the King may revoke and ai> 
nul them at his Will and Pleafure. 

And here all the Learning of Cemmendams, 
Dibetifationes ad Plura, and all Eccle- 
liaftical Defeats and Incapacities dif- 
penfed with by the King, fall under 
Confideration. 

idly, In relation to Tributes and Publick 
Charges, wherein is confider'd, 

1. What 
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1. What Charges he cannot impofe with- 
out Q>nfent of Parliament : And for 
this, fee thp Statute TaUagio nan 
concedendoy and divers other Statutes, 
reftraining new Impofitions. 

2. What Charges he may impofe without 
Content of Parliament, viz. Reafonabk 
Tolls $ as Pavage, Pontage, Murage, - 

And here may he coniider'd the Lawful- 

nefs of Tolls, 
And of Exemptions TTBy Prefcriptjon, 

from them, Jt By Charter. 
3*//y, In relation to tjie Publkk Peace of 
the Kingdom. 

1. In preferring it from being broken : 

j. By Inhibitions from going or riding 
arm'd 

2. By erecting or razing CalUes find 
Fortifications. 

3. By prohibiting fach Ere&ions by 
others. 

2. In reftoring it when broken : 

1. By fuppreffing Affrays and Tumults 
with Force. 

2. By a lpgal Profecuting and Punifh- 
ihg fuch Affrayors. 

4#fo In Relation to Pijblick Injuries an$ 
Opprelhons. 

j . By reftrain jng them J>y Imprjfonment. 
And herein confider by whom, where, 
* when, and how, this may be done. 
2. By profecuting them in the King's 
Name-, 

1. By Indi&ment. 
By Information. 
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3. By pardoning them, as to the King's 

Profccution. 
And herein, of Pardons, what may be 
pardon'd, when, how, and by what 
Words, &c. 
$thly, In relation to Publick Annoy- 
ances : For the King has the great Care 
thereof; and the Profecutjon and Punilh- 
ment of the fame, as far as they are pub- 
lick, is by Law committed to him. 

And this is commonly exercifed about 

Bridges, Ferries, Highways, &c. 
Though thefe Particulars, and fome of 
the foregoing, more regularly come in un- 
der Pleas of the Crown, and Criminal Mat- 
ters, in the Second Part of thisjreatife. 

6thly, In Relation to his conftituting 
great Officers, viz. 

1 . Civil Officers, as Lord Chancellor, Trea- 
furer, Privy-Seal, Earl Marflial, Lord 
Admiral, Judges, &c< 

And here may be conflder'd, 

1. The Manner of their Conftitution, 

2. Their Office, Bufinefs, or Employ- 
ment. 

?. Ecclefiajhcal Officers, as Archbilhops, 
3ifhops, Deans, Archdeacons, &c. 

And here may come in, 
1. The Manner of their Conftitution, 
as their Election, Confecration, Iiv* 
veftiture, Reftitution of Temporal* 
ties, &c. 

3. The Exercife of their Office, viz* 
How far the King may enlarge, li- 
Wt, or retrain 

fbly % 
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In relation to the Regulation of 
Trade and Commerce. 

<T Coining New Monies. 

1. His Right ^^Authenticating Foreign 

C Coin. 

And here comes in all Matters touching 
the Variety and Legality of Coins * 
and of Contrails, Orders, and Inftruo? 
tions, relating to it. 

2. His Defignation of Places of fubliclf 
Commerce * 

As Ports, Fairs, Markets. 
And here of fuch various Learning as re? 
lates thereto 5 

C By Charter. 
As how they are created < By Prefcrip* 

• C tlon * 

What is a good Grant theteof - ? and what 
not, if granted to the Prejudice of ano* 
ther 1 and of the Writ Ad quod Dampnum. 
Alfo what is a Sale in Market Overt, an4 
* of the Effedts thereof in altering Pro- 
perties, And of Foreftalling, as 
when a Market may be foreftalled, and 
when not. 

3. His Right in inftituting and regulating 
the Inftruments of Publick Commerce, 
with Refpeft to 1 

' "—{safe 

Excefllve Prices, 

8/Hy, In relation to his fupervifing, regu- 
lating, and fupplying the Neglects or Der 
feits of other Magiftrates 5 

j.Of 
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x. Of Civil Magi- If By Writs of Error, 
ftrates, J c By Writs of Appeal, &c . 

2, Of Ecclefiaftical Magiftrates $ by Devo- 
lution, 

1. Of Caufes by Appeal to him. 

2. Of Prefentations, by Lapfe. 

Thus far of the King's Prerogatives, with 
Refpeffc to Peace : Ne*t, of thole that relate 
to War and Commotions. 

Thefe may be tenn'd Jura Milttui, and 
confift, 

1. In raifingof Men. 

2. In building of Forts, 
And regard either, 

1, Domeftick Jnfurre&ions of his Sub* 
jefts: Or, 

2. Foreign Hoftilities of Enemies, 
it With Regard to his Subjedts, 

1. He may raife Men to fupprefs their 
Infurredtions by Force. 

2. He may pupifti them by Martial 
Law during fuch Jnfurredhon or Re- 
bellion, but not after it is fupprefs'd. 

2. In Relation to Foreigners : Thefe 
Rights are to be confider'd, viz. 

I, The Power of denouncing War, &nd 

concluding Peace. 
And herein Leagijes and Trqces may 
be confided, with their various 
Eflfe<fts. 

Alfo what IJiall be' faid an Enemy* 
2. The Authorizing of, 

1. Publick Envoys : 

2. Embaffadors ; And, 

3. plenipotentiaries, 

3- ThQ 
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, The Power of granting or ifluing Let- 
ters of Marque and Reprizal. 
And herein confider the Induce- 
ments, Ends and Effects thereof. 
. The Power of granting Safe Con- 
ducts. 

And here of the Ufes and Effeds 
thereof. 
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SECT. VI. 

Of the Poteftas Jurifdiftionis ; or, Tne 
King's Right or Power of Jwifdfaion. 

Hitherto of the Jura Summi Imperii, or 
Rights of Empire or Dominion : Now 
we come to the Jura mixti Imperii, or Po~ 
tefias Jurijdtflionis, wherein the King gene- 
rally acts by his Delegates, Officers or Re- 
prelentants. 

This Poteftas Jurifdiftioms, or Power of 
Jurifdiaion, feems principally to be of 
Two Kinds, viz. 

1. Extraordinary. 

2. Ordinary. 

The Extraordinary Power of Juriftliaion 
refiding in the King, though for the moft 
part exerciled by his Officers and Milli- 
ners, confifts in Three Things j 

1. In commanding home any of his Sub- 
jects from foreign Parts $ 

2. In prohibiting any of his Subjects from 
going beyond the Seas : 

C 1. By 
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i. By Proclamation. 
2/^.47, 2. By the fpecial Writ of Ne exeas 

Regnum. 

3* In commanding any of his Subjedts to 
undertake an Office or Dignity tyithin 
the Realm. 

And here the Learning touching thefe 
may be inferted, as where, when, and how 
thefe Commands or Inftrudtions are to iffue^ 
and when, and in what Cafes not ; what the 
Penalty if not obeyed, apd in what Man- 
ner inflidted. 

The King's Ordinary or Ufual Bower ©£ 
Jurifdidtion, is of Two Kinds, 

1. Ecclefiaftical. 

2. Temporal or Civil. 

I. Ordinary Ecclefiaftical Jurifdidtion, or 
rather Jurifdidtion touching Ecclefiaftical 
Matters. As this anciently belong'd to the 
Crown, but was for fome Time urnrped by 
the Pope * fo by the Statute of 26 Hen. 8. 
it was again reftored to the Crown. 

And this is of Two Kinds j 

1. Voluntary Jurifdidtion. 

2. Contentious Jurifdidtion. 

1. Ecclefiaftical Voluntary Jurifdidtion, 
may be exercifed by the King in feve- 
ral Inftances relating to Ecclefiaftical 
Matters : As, 

1. In convening Ecclefiaftical AfTenj- 
blies, as Synods, Convocations, &c. 

2. In fuch Adts of Voluntary Ecclefia- 
ftical Jurifdidtion, wherein the King 
has a Power to concur with the Or- 

r dinary. 

J. And 
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3. And in many Cafes, to do what the 
Ordinary cannot do 5 as in confli- 
cting Appropriation?, uniting of 
Churches , ereding Ecclefiaftical 
Benefices or Dignities , difpenfing 
with Irregularities, exempting from 
Ecclefiaftical Jurifdidtion, with Re- 
lation to his Free Chapels 5 in par- 
doning Grimes relating to Ecclefia- 
ftical Jurifdi&ion, and the Execu- 
tion of their Sentences, wherein a 
private Intereft is not concern'd * in 
fufpending the Effe&s of their Sen- 
tences (even) in Caufes criminal * 
and an infinite more of tlie like 
Nature. 

This is a large Field, full of many Ti- 
tles, and of various Learning. 

2. As to Ecclefiaftical Contentious Jurif- 
didion: 'Tis true, the King meddles 
not with it as to the Exercife thereof •> 
for that would be both an Injury to the 
Excellency of his MUjefty, and alfo a 
Wrong to the Subject in depriving 
them from their Right of Appeal, if 
there be Caufe for the fame; for if the 
King fhould be the Judge upon the 
firft Inftance, the Party cannot after- 
wards appeal. 

And therefore, in Cafes of Ecclefiaftical 
Contentious Jurifdi&ion, his Power is 
exercifed by Way of Interpofition, in 
Three Inftances, viz. 

C 2 1. By 
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C Jurifdittionem Or dinar 

1. By his Power ^ Warn, £f 

of committing } Jurifdiftionem Delega- 
te tarn, 

To Commifiioners of his own Nomi- 
nation under the Great Seal. 

2. By fufpending their Proceedings 5 
which is done, not by his immediate 
Authority, but the Adminiftration of 
his Temporal Courts, who, by a Power 
derived from the King, fufpend their 
Proceedings by Prohibition, if there 
be Caufe. 

3. By the laft Devolution of Appeal * 
wherein, though the King himfelf does 
nbt judge in Perfon, yet he appoints 
Commifiioners under the Great Seal 
to receive and determine the Appeal. 

And thus much of the King's Ecclefiafti- 
cal Jurifdidlion. 

Now as to the Temporal or Civil Jurif- 
diftion of the King : This, as well as his 
Ecclefiaftiqal Jurifdi&ion, is of Two Kinds, 
viz. 

1. Voluntary. 

2. Contentious. 

I. His Voluntary Temporal Jurifdiftion con- 
fifts, 

iy?, In ere&ing of Courts by Jiis Great 
Seal, fo that they be Courts of the 
Common Law * for a Court of Equity 
cannot be now eredted but by Adt of 
Parliament. 

2dly, In the Ereftion and Collation of, 

it Jurifc 
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j. JurifdicHons. 

2. Regalities. 

3. Liberties. 

4. Franchifes. 

5. Exemptions. 

6. Privileges : And, 

7. Dignities, /^/z. 

1. In eredting and collating of Jurifdic* 
t'tons, viz. 

1. Exempt Jurifdidtions. 

2. Non-exempt Jurifdidtions. 

1. Exempt Juri]di£tions\ as the Jurifdic- 
tion of Counties Palatine, Jurifdio 
tion not to be impleaded extra Mu- 
ms, Conufance of Pleas, Q>c. 

2. Non-exempt Jurifdiftiom\ as Leets, 
Torns, Power to hold Pleas, &c. 

2. In the Collation of Regal Powers* as of 
coining Money, pardoning Offenders, 
conftituting Juftices, &c. 

But fee how far thefe are refumed by 
Stat. 28//. 8. 
. 3. In the Collation of Liberties, as Fo- 
refts, Par^s, Chafes, Warrens, Ferries, 
Gaols, Return of Writs, Ports of the 
Sea, Fairs, Markets, Tolls, and many 
others of like Nature. 
4. In the Collation of Franchifes, as crea- 
ting of Free Boroughs, giving Power 
of fending Burgeffes to Parliament, 
creating and dividing Counties, eredt- 
ing of Corporations. 
In Exemptions of all Kinds 5 as from 
Suit at the County, Torn, or Hundred 
Courts alfo from ferving on Juries, 
C 3 and 
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and from paying Tolls, Cuftoms, Sub- 
fidies, Q)c\ 

6. In the Collation of Privileges ; as En- 
denizationof Aliens, Privileges againft 
Arrefts and Imprisonment, and En- 
franchifing Villeins by his Prefence 
formerly. 

7. In the Creation and Collation of Dig- 
nities $ as Dukes, MarquefTes, Earls, 
Vifcounts, Barons, &c. 

And thus far of the King's Temporal Vo- 
luntary Jurifdi&ion. 

II. As to the King's temporal Contentious 
Jurijdiiiion before mentioned : This is not 
exercifed by the King in his own proper 
Perfon, for the Reafons before given in the 
Head of Ecclefialiical Contentious Jurifdiftion- y 
for though Inftances have been <*f the King 
of England fitting in the Court of Kings 
Bench, and though the Stile of that Court 
is Coram Rege, and the Chief Juftices there 
were anciently called Locum Tenentes Domini 
Regis, yet when the King fat there in Per- 
fon, the Judgment or Opinion of the Court 
was always given by the Juftices. 

The King always exercifes this Conten- 
tious Temporal JurifdiSion by his Judges or 
Juftices, which he creates or conftitutes 
Four Ways 1 : 

1. By Writ, as the Chief Juftice of the 
Kings Bench. 

2. By Patent, as the ordinary Judges of 
the Eftabliftlul Courts at Weftminfler. 

3. By Commijfion, as Juftices of Oyer and 
Terminer, Gaol-delivery 7 Ajjize^ andNifi 
pruts. Vide infra. 4, Bj 
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4. fij Charter, as the Judges in Courts oF 
Corporations and inferior Courts. 



SECT. VII. 

Concerning the Cenfus Regalis } or, The 
Kings Royal Revenue. 

I Come now to fpeak of the Cenfus Regalis 9 
or the King's Royal Revenue : And 
here I (hall not fay much of his Houfes, 
Manors, Lands, Fee-Farms, or Free Rents, 
becaufe thefe are common to him with 
other Perfons* but I fhall only fpeak of his 
Royal Revenue, or Cerijuales Prerogative, 
and that Cenfus Retails, of which the Law- 
takes Notice as of common Right belong- 
ing to him, as he is King. 

And the Kinds of thofe Revenues are 
Two, viz. 

1. Ecclefiaftical. 

2. Temporal. 

His Ecclefiaftical Revenues are of Two 
Kinds 

1. Extraordinary. 

2. Ordinary. 

I. His Extraordinary Revenues Ecclefiafti^ 
cal are thofe Subiidies and Tenths, and 
other Ecclefiaftical Supplied granted 
occafionally by the Clergy in their 
feveral Convocations. 

Note In thofe Occafional Supplies the Law 
takes Notice, That the King has an 
C 4 In* 
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Inheritance, though depending upon 
the Bounty of his Subjeds, and there- 
fore he may grant an Exemption from 
them ; as likevvife he may do to parti- 
cular Perfons from Temporal Subfidies 
hereafter mentioned for the fame Rea- 
fon. 

2. His Ordinary Revenues Ecclefiaftical 
are likewife of Two Kinds \ 

1. Conftant or Annual. 

2. Contingent or Cafual. 

The Conftant or Annual Revenue Ecclefia- 
ftical, is his Tenths of Ecclefiaftical Bene- 
fices, Extraparochial Tithes, and fome 
other Things of Ecclefiaftical Nature, that 
poifibly might come to him by the DifTo- 
lution of Monafteries. 

Hither may be referred Proxies, (Procura- 
tions, ) Penfions, Tithes, Appropria- 
tions, 

The Cajual or Uncertain Ecclefiaftical Re- 
venues are, 

1. His Firft Fruits of all the Ecclefiafti- 
cal Benefices fettled in him by Stat. 
26 U.S. 

2. The Temporaries of Bifliops $ which 
though they are in the Crown by rea- 
fon of the King's Right of Patronage, 
yet I may call them Spiritual, beqaufe 
they are Part of the Revenues of an 
Ecclefiaftical Corporation : And on the 
fime Reafon. 

9. Corrodics alfo$ as being of the Foun* 
dation of Ecclefiaftical Corporations. 

I 4. And 



Digitized by 



tgfie analpO* of tfic lafo* 25 

4. And alfo Lapft itfelf which though 
it be not reckoned a Revenue, becaufe 
not to be fold, yet it is equivalent to a 
Revenue for it yields a Preferment 
for his Clerk. 



SECT. VIII. 

Of the Kings Temporal Revenue. 

I Come now to that Part of the King's 
Cenfus Regalis which I caXlTemporctl: And 
this is likewife of Two Kinds^ 

1. Extraordinary. 

2. Ordinary. 

1. The Extraordinary Temporal Revenue 
may be further divided, into, 

1. The Ancient, 

2. The Modern. 

The Ancient Temporal Extraordinary Re- KufW. 
venues are of feveral Kinds, as, ColLVoUu 

1. Hidage, Carnage, Scutage. " + & u 

2. Aids : Ad Corpus reddendum. Ad 
filtum primogenitum Milium faciei 
dim, Ad filiapi primogenitam Mart* 
iartdam. 

The Modern y are the Subsidies and "Sui> 
plies granted by Parliaments. 

2, The Ordinary (Hen/us Regalis Temporalis 
i5 alfo of Two Kinds, vi%. 

1. Common. 
?. Special. 

iA The 
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j/, The Common Cenfus Regalis Temporalis 
is either, Certain, or Cafual. 

1. C Main i as his Rents And Demefnsjtrhich 
are either, 

1. Newly acquir'd by Diflblution, 
Surrender, Exchange : Or, 

2. Ancient $ as, Antiqua Dominia Co- 
rona, 1. e. Ancient Demefns. 

Here infert what they were, what 
the Tenants Privileges were, &c. 

2. The Ca/ual Ordinary Temporal Reve- 
nues-, as, 

Profits of his Tenures, and the like. 
idly 9 The Special Ordinary Cenfus Regalis ; 
which in its Original was annex'd to the 
Crown for the Support of the Kingly State 
and Dignity 5 and this is* of feveral Kinds, 
viz. 

1. Purveyance, or Buying at the Kings 

Price which is fince taken away. 
%. Prifage, i. e. One Tun of Wine for 
every Ten Tuns laden in every Ship 5 
and from Aliens, in lieu thereof, Two 
Shillings for every Tun. 
Here add who are exempted from 
Pfifage, &V. 

3. Cuftoms, great and fmall, Magna & 
Antiqua Cujluma. 

4. Bona Vacantia, as Waifs, Strays, Wtcc** 
cum Maris. 

5. Royal Fill), as Whale and Sturgeon, 

6. Bona Forisfafla, Del Confifcata^ as, 

1 . Bona Felonum, vel Fclonum de fe. 

2. Bona Fugitivorum. 

3. Bona Utlagatorum, & in Exigendis 
pofitcntnu 7. Royal 
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7. EJcbeat as 

1. tfVrrvf Norma nnorum. 

1. Terr ^ Alienigenorum. 

3. Terr* Proditorum. a 7 - 

8* JEtfjra/ Afiitr/. y ' 7 6, 5-77. 

9. Maritime Increafes, by reafan of //Zwvi* 
Maris. 

10. fVf/f/j 0/ Courts \ as, 

1. His Fees of the Seal. 

2. Fines upon Original Writs. 

3. Poft-Fines, or Fines fro Lictntia 
Concordand'u 

4. Fines for Mifdemeanors, and thofe 
are either Common or Royal. 

5. Common Fines on Vills, Townlhips, 
or Hundreds, for the Efcape of Mur- 
derers, Felons, and the lite. 

6. Amerciaments. 

1 1. Cufiody of Ideots and Lunaticks Lands: vide% u 
The latter upon Account, not fo the 
former. 

1 2. Profits of bis Forefts. 

13. Treajure 'Trove. 



S E C T. IX. 

Of the Relative Prerogatives of the Crown. 

THUS far have I gone with the Direft 
or Subftantive Prerogatives of the Crown: 
Now I come tathofe that are Dependant and. 
Relative \ which are of feveral Kinds, viz. 
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The Prerogatives : 

1. 0/ Prefence, in relation to Breach of 
the Peace, Seilure of Villeins, Arrefts, 

2. 0/ his Poffeffions ; That no Man can 
enter upon him, but is driven to (lis 
Suit by Petition. And here of Tra- 
v&k,Monftrans de Droit, Amoveas Ma- 
mis y &c. when, in what Cafes, and how 
to be brought. 

3. Of his Demefns. The Rights and Ex- 
emptions of Ancient Dern^jn, Videfupra, 

4. Of his Grants, how to be expounded. 

5. Of his Suits 5 as, 

1. In what Courts, and Ele&ion of 
Courts, 

2. In what Writs. 

3. In his Procefs. 

4. In his Pleadings. 

5. In his Judgments. 

6. In his Executions^ 

6. Of his Debtors and Accountants, in their 
Debts and Accounts. 

7. In relation to his Treafttre, and of his 
Officers imployed therein. 

8. In relation to Perfons related to him-, as, 

1. His Queen Confort * and here of her 
feparate Capacity, hex Revenue, Aurum 
Regin*, 

2. His Children his eldeft Son, eld- 
eft Daughter, ©\ 

3. His Minifters attending his Perfon, 
or his Courts, or his publick Ser- 
vice, 

And 
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And herein, 

1. Of Privilege. 

i. Of Protection. 
And thus I have gone through the Analy* 
fis 9 or Scheme of the Kings Prerogative * 
by which (though it be but haftily and im- 
perfectly done) may be feen, of what vaft 
Dimennon this one, though great, Title of 
the Law is, and what a vaft Number of 
great and confiderable Titles fall into it 5 
mfbmuch, that if I fliould purfue any one 
of thefe fubordinate Titles, though it might 
feem but narrow, and here exprefs'd but by 
a Word or Two. as Wreck, Waif, Toll, Cu- 
fiom^ &c. there is not one of thefe, but in 
the bare Analyfis of it, and of the feveral In - 
cidents and Rivulets that would be found 
to fall into it, would grow as large as this 
brief AbftraQ: of this great Head has done, 
and it may be much larger, as the Capillary 
Veins and Arteries in the Body take up more 
Room and Extenfion than the great Trunks, 
out of which their fmall Ramifications are 
drawn. 



SECT. X. 

Of the Subordinate Magiflrates ; And 
Firft of Ecclefiaflical. 

THUS far of the Supream Magijlrate , 
and of the Rights annex'd to him by 
reafon of his Office : The next Confidera- 

tion 
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tion is of Subordinate Magiftrates, which I 
lhall confider in the fame Method as the 
former, viz. not only in their own Perfons, 
but alfo in thofe Rights they have annex'd 
to them by reafon of their Office or Ma* 
giftracy. 

All Subordinate Magiftracyis derived from 
the Supream> either immediately or .medi- 
ately, either by exprefs Grant from him, or 
by fbmething that implies or fuppofes it in 
its Original, viz. Cujlom or Prescription : And 
this Magiftracy may be diftingoifh'd into 
thefe Kinds, viz. 

1. Magiftrates Ecclefiaftical. 

2. Magiftrates Temporal. 

I. Ecclefiaftical Magiftrates: Such namely 
as have a Jurifdi&ion annex'd, are of Two 
Kinds * 

1. Ordinary. 

2. Extraordinary. 

The Ordinary Ecclefiaftical Magiftrates are 
alfo of Two Kinds, viz. 

1. Such as have Ecclefiaftical Jurifdic* 
tion annexed to their Places and Offr* 
ces primarily and originally, as 
Archbiftiops, Biftiops, Archdeacons. 

2. Such as have their Jurifdiftion by 
Subftitutiori and Delegation from 
them, as Chancellors, Officials, Sur- 
rogates, Vicars General, Guardians 
of the Spiritualties, $§c. 

The Extraordinary Ecclefiaftical Magiftrates, 
are certain Perfons appointed by the 
King's Commiffion for hearing and de- 
termining Matters of Ecclefiaftical Co- 
2 nuzance 
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nuzanoe (the King being fupream Head 
in Matters Ecclefiaftical.) And this is 
either, 

1. In the fir ft Inftancc, fuch as were 
anciently CorwmfjioMrs in Matters Ec- 
cUfiaftical, either ad unfaerfalitatem 
Can j arum, or in particular Cafes. 

2. lit the fecond Inftance, as Commif* 
fions of Appeal, and of Review. 

And becaufe thofe Magiftrates have Eo 
" clefiaftical Jurifdiftion annexed , here 
might be brought in the whole Particu- 
lars thereof, and amongft 'em principally 
thefe, viz. 

1. In Matters of Crime, as Adultery, 
Fornication, Inceft, &c. 

2. In Matters of Inter eft, as, 

1 . De Tejiamentis i& Adminiliratio* 
mm Comrmfftone. (Here of that 
Matter.) # 

2. De Matrimonii* & D 'tvertio : And 
here, who may marry, what is 
a lawful Marriage 5 the Kinds 
of Divorces, and their Confe- 
quenees or EtFedts % 

1. In DifTolving, or not. 

2. In Baftardizing, or not. 

3. In Cafes of general Baftardy, when 
written to by the Temporal Courts, 

4. In Cafes of Tithes. 

5. In Cafes of Dilapidations 

6. In Cafes of Ability of Clerks, In- 
ftitution, Deftitution or Depriva- 
tion, Sufoenfion, Sequeftration, &V. 
of Ecclefiaftical Benefices. 

7. Of 
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7. Of the Difference between Jurifdic* 
nop Voluntary , as Admiflions, Infti- 
tutions, Probate of Wills, Commit- 
iibn of Adminiftrations, and Conten- 
tious Jurifdiftion* 

8. Of their Sentences and Cbertion, 
namely Excommunication, and the Ef- 
fects thereof, in reference to, 

1. Difabling the Party. 

2. Imprifoning the Party. 

9. The Method of reftraining the Ex- 
ceeding of their J[urifdidioni 

1. By Prohibitions. 

2. By ?r<cmunirc. 

10. The Means of Redreffing their Er- 
rors, 

By Appeal: The Method and Ef- 
fedts. thereof. 

1 1. Of the feveral Courts belonging tQ 
their feveral Jurifdi&ions % as, 

To Archbiihops, their Court of 
Audience , Prerogative Court , 
and Court of Arches. 

To Bilhops, their feveral Confifto- 
ries, and Chanceries, their Chan- 
cellors, &c. 

12. Their Power of Vifltation. To 
what it extends : 

To Corporations^ Lay! tlU ^ 
When to Hofpitals. 
When to Univerfities, ©V. 



SECT. 
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SECT. XL 

Concerning Temporal Magijlrates. 

rHE Temporal Magiftrates are of 
Three Kinds, viz. 
j. Military* 

2. Maritime* 

3. Civil, or Common Law Maeiftrates. 
The Military, were the Conftaole and 
Marlhal, whofe Power (as far as the 
Common Law takes Notice of it) confifted 
of Two Parts, viz. 

1. Of a Kind of Mixtum Imperium\ 
which principally was for the Pre- 
fervation of Peace, and Ordering 
the Army in Time of War. 

2. A Jurifdi&ion belonging to their 

Court Martial : Whereof before. 
The Maritime, is the Admiral, and thofe 
deriving Power under him . Their Power 
likewife confifts of, 

1. A Kind of Mixtum & Subordinatum 
Imperium over the Officers and Sea- 
men, efpecially in the King's Fleets 
and Yards. 

2. Fottftatem Jurifdiftionis, in relation to 
Matters arifing upon the High Sea. 

And here of th? Admiral YJunwittion, 
and the Remedy, if he exceeds in it 

1. By Prohibition. 

2. j^dtion on the Stat. 

D 3. The 
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3. The Common Law* or Civil Magilir ate ; I 
mean fuch as are inftituted either by the 
Common Law, by Statute, or by Cuftom : 
Thcfe, in relation to Things Temporal, 
are various. 

And becaufe thefe Magiftrates confift 
not only of natural Perfons, as they are 
fuch, but of natural Perfons conftituted 
in fome Degree of Empire, Power, or 
Turifdi&ion * here will aptly fell in the 
Diverfity, the Jurifdi&ion and Powers of 
the feveral Courts, and of the Officers, 
both Minifterial and Judicial. Thefe , 
though I fliall not proiecute in aH their 
. Branches and Extents, yet I {hall give 
fbme fliort Account. of tnem, viz. 

The Subordinate Civil Magiftrates are 
of Two Kinds : 

1. Such as have not only a Civil Power, 
which I may call Potejtatem mixti Impe- 
rii , but alio have a Powec of Jurif3ic- 
tion. 

2. Such as have a Kind of Civil Power, or 
Mixtum Imperium, but without Juri&ic- 
tion. Vide Seft.12. 

i. As to the former: 
The Perfons that exercife this Power 
or Jurifdi&ion, are called Judges, 
ox Judicial Officers. 
_ The Places or Tribunals wherein they 
exercife their Power, are called 
Courts. 

And the Right by which they exercife 
that Power, is called Jurifdiftion. 

This 
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This therefore yields us thefe Confidera- 
tions. 

<Ibe Courts tbemfelves, what they are, 
how they are conftituted. 

What their Jurifdiftion is, and the Ex- 
tent thereof. 

Who tie Judges are, and how made, 
whether by Commiflion, Charter, 
Prefuriptioo, Cuftom, of by Courfe 
of the Coftimon Law. 
i. The Courts are of Two Kinds 5 

1. Courts of Record. 

2. Not of Record. 

Ftrft, Of Courts of Record, there is this 
JPivcrfity, vhu 

1. Supream. 

2. Superior* 
Interior. 

ijt 9 The Sup ream Court of this Kingdom 
, is the High Court of Parliament, con* 
lifting of the King, and both Houfes 
■< of Parliament, 

idfy, Thofe Courts I call Superior, are in- 
deed Of feVfcntf Ranks and Degrees, 
and eirery one neverthelefc are to keep 
Within the Bounds and Confines of their 
feyeral Jurifdiftions by Law aflign'd 
them.. And they are, 

1. More Principal. 

2. Lefs Principal. 

1. The more Principal are^ 
The Courts of the Lord? Houfe in 
Parliament. 

D 2 The 
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C Chancery, 
The Great Courts nt) Kings Bench 
Weftminfter;a$, ) Common Pleas, 
(^Exchequer. 
'Ad Communia 
) Placita, 
) Ad Placita Fo- 

£ reft*. 

2> The Us Principal, are fuch as are held, 
■ ^Gaol-delivery, 
k |Qjw Q> Terminer, 
Aflize, 
\Nifiprm, 
. Anddivers others. 
As the Courts^ hanccAer 
of the Coun-<Gw&r, 
tiesPalatineo! (Durham, 
e Grand Seflions, 



Juftices Itinerant, 



x. By Commiflion 



2. ByCu- 
Charter . 



g. By tfrW o/\Sewers, 
Parliament, and the /Juftices of 



King's Commiffion 
As the Courts of 



V Peace, 
/And divers 
C others. 
idly, /»/eri«- Court/ /toori. Tho' there 
be a Subordination of moft Courts to 
fome other, yet for Diftindions Sake 
Ilhall call thofe Inferior Courts which 
are ordinarily fo called $ as, 
Corporation Courts. 
Courts Leet. 
Sheriffs Toms 



Secondly, Courts not o}^ 
Record are divers: As, 



Courts Baron, 
County Courts, 
HundredCourts, 
And others. 

But 
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- But I am not folicitous of purfuing this 
Matter of Courts and their Jurifdiftion over- 
largely becaufe all the Learning of them 
is already put together in the Traftates of 
Crompton, my Lord Coke, and others, who 
have written of the Jurifdiflion of Courts. 



SECT. XII. 
Of Inferior Magiftrates, Sine Jurifdi&ione. 

IT now follows, that fomewhat be faid 
of thofe Magiftrates that have a certain 
Imperium> but without Jurifdillion $ and thefe 
are called Minifterial Officers. 

Some Officers indeed are limply Minifie- 
rial, as Clerks and Officers in Courts, Cuftos 
Brevium, Prothonotaries, the Remembran- 
cers and Chamberlains of the Exchequer \&c. 

But thefe, tl>otigh they have a Superin- 
tendency over their Subordinate Minifters, 
and a Minifterial Adminiftration in Courts 
of Juftice and elfewhere, I lhall not meddle 
with in this Place, but refer them to the fe- 
veral Courts to which they belong. 

For thofe that I here intend are of a more 
publick and common Kind, and are princi* 
pally thefe, viz, 

1. The Sheriff of the County, who is the 
greateft Minifterial Officer \ and I 
therefore call him a Magiftrate , be- 
caufe he is a Confervator of the Peace 
D 3 cf 
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of the County, and executes the Pro- 
cefs of the King's Courts. 
Here are confiderable, 

How conftituted : 

How difcharged ; 

"What his Power, his Office, hi$ 
Duty. 

This is a large Subject : See thofe 
that have written of this Office. 

2. Mayors of Corporations. And here of 
Heads and Governors of Colleges, &c. 

3. Confiables, and Head Conliables. 
Thefe, though they have not any Ja- 
rifdidtion to hold Conuzance of any 
Fad, yet are Confervators of the Peace, 
and have a Kind of Mixhtm Imperium 
relative to it. 

4. Bailiffs of Liberties, Serjeants of the Mace, 
and all that have a Power veiled in 
them by Law for the Execution of 
Juftice, are within the Precin&s and 
Extents of their feveral Offices a Kind 
of Magiftrates * for a Subje&ion is by 
Law required of others to them, in re- 
lation to that Power wherewith they 
are invefted, and the Execution there* 
of. 

Thus far of Magiftrates both Supream and 
Subordinate, and the feveral Rights that are 
Intuitu & fub ratione Officii annexed to them. 



SECT. 
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SECT. XIII. 

Of the Rights of the People or SubjeEl. 

HAVING gone thro' the Diftribution 
of Magifirates, I come now to the other 
Term of Relation, namely, of Subjefts. 

And the Rights of Subjefts arc of thefe 
Two Kinds, viz. 

1. Rights of Duty, to be nerform'd. 

2. Rights of Privilege, to be enjoy \J. 

tftj As to theFirft of thefe, they arefuch 
Duties as are to be paid or perform'd by 
them * either, 

1. To the King, as Supream Executive 
Masiftrate: Or, 

2. Tolnf trior or Subordinate Magiftrates, 
The Rights or Duties to be perform'd by the 

People to the King himfelf, are, 

1, Reverence and Honour, Fidelity and 
Subjeftion. 

All which come under the Name of 
Allegiance 5 and the Extent of this 
is declared, and Alfiirance thereof 
given, by the Oaths of Allegiance, 
&c. of Supremacy by i Eliz. of Obe* 
dience by 3 Jac. i. 

2. Payments of thofe Rights and Dues, 
Cuftoms, SuMIdies, &c. which 
either by the Common Law, or by 
Aft of Parliament, are fettled on 
the King. 

The Rights to be perform'd to Inferior Ma- 
giftrates, are, 

D 4 1. Reve* 



ao C6e analog of t&e Laftr* 

1. Reverence and Rcfpeti to them, ac- 
cording to their Place and Autho- 
rity. 

2. A ;»y? Subjeflion to their lawful 
Power and Authority, as fer as 
by Law it extenfls. 

idly, The and Liberties to be enjoy'd 
by the People, both in relation to the King, 
and all his fubordinate Magiftrates, are, 
That they be protected by them,, and 
treated according to the I*aws of the 
Kingdom, in relation to, 

1. Their Lives. 

2. Their Liberties. 

3. Their Eftates. 

And here falls in all the Learning upon 
the Stat, of Magna Charta, and Cbarta de Fo- 
rejta, which concerns the Liberty of the Sub- 
ject, efpecially Magna Cbarta, cap. 29. and 
thofe other Statutes that relate to the Impri- 
fonment of the Subjeft without due Prccefs 
of Law, as the ^earning of Habeas Corpus's, 
and the Returns thereupon * 

Where the Party is to be bailed. 

Where to be remanded. 

Where to be difcharged. 

Hither alfo refer thole Lays that relate 
to Taxes and Impofltions as, 
1 hji. r9- The Stat. De Tallagio non concedendo. 
3 Ca:.u The Petition of Right, &c. 

Alfo, the Statutes and Laws concerning 
Monopolies. 

Commiifions of Martial Law. 

Commitments by the Lords of the Council. 

And cpneerning tjie Jrialof Mens Lives, 
1 i-ibeir 



Digitized by 



Google 



€&e aitatyfig of tde tak 41 

Liberties, or Eftates jotherwife than ac- 
cording to the known Laws of the Land. 

Thefe, and many more of this Nature, 
are common Heads of thofe Liberties and 
Rights that the People are to enjoy under 
the Magiftrate.- 

And thus far concerning the Capita Legis, 
in Reference to the Political Relation of the 
Magiftrate, both Supream and Subordinate of 
the one Part, and the Subditi or Subjeft on 
the other Part : For though Subjeft^ in a 
more ftrift and peculiar Senle, is the Corre- 
lative of the Prince j yet^ in a more large 
and comprehenfive Senie, it is a Correlative 
to any inferior Magiftrate alfo, according to 
a more limited and reftrained Subjedtiop, 



SECT, XIV. 

Of the Rights of Perfons wider Relations 
Oeconomical : And firft, of Husband 
and Wife. 

THUS far of the Rights of Perfons un- 
der a Political Rrtation : Now concern- 
ing the Rights of Perfons under a Relation 
Oeconomical. 

And they are thefe three Pairs \ 

1. Hulband and Wife. 

2. Parent and Child. 

3. Mafter and Servant/ 

And I ihall here note once for all, That in 
Oeconomical Relations , as in the forme r , I (hall 
ijct only take in the Perfons themfelves, 
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but alio thofe Jura Rerum that concern 
them under that Relation \ which though 
they may be of a diftin£t Coniideration un- 
der Jura Rcrum^ yet in this, and what fol- 
lows, I (hall (as before I have done) take 
in thofe Jura Rerum that have a Kind of 
Connexion with the Jura Perjonarum, under 
their feveral Relations, 

In the Confideration of this Relation of 
Hufband and Wife> are thefe Things confi- 
derable, viz. 

1. In relation to the Perfbns them- 
felves. 

2. In relation to certain Connexes, 
Confequences, or Incidents, belong- 
ing to Perfons under this Relation. 

1/?, As to the former, thefe Capita Legis 
and legal Enquiries fall in, viz. 

1. The Perlons that by Law may inter* 
marry, the Limits whereof are pre- 
fcribed by the Stat. 31 H. 8. reftrain- 
ing it to the Degrees prohibited by the 
Levitical Law. 

And yet a Marriage within thofe De* 
grees is not void, but voidable by Sen- 
tence of Divorce. 

2. The Age of Confent to the Marriage : 

In the Male, Fourteen. 
In the Female, Twelve. 
Note^ The Effefts of Marriages infra Annos 
Nubiles. 

3. The Differences of Marriages 5 as, 

A Marriage de Tafto. 
What is requifite to the Conftitution 
thereof $ 

And 



Digitized by 



C&e analp00 of ttie lato* 43 

And what Effed it has. 
And a Marriage <fr Jure , 

What it ii, and the Effete : 

And how each may be tried. 
4; What diffohes the Marriage. 

And here of Divorces, viz. Co.™ Lit. 

1. A Menfa & Tboro only $ as, 2 3*- * 

1. Ca/i/a Adulter it. 

2. Caufa StvitU. 

2. -4 Vinculo Matrimonii y as, 

1 . Cwj/a Confanguinitatis velAffinitatis. 

2. Caufa Pracontrafttts. 

3. CW/fl Frigiditatis. 

And here the £/f<rflj of fufch Divorce, 
t 1 T To the Parties themfelves. 
In relation | To their Children. 
idly, The Second Thing is, in relation II. 
to thofe Incidents and Conferences that arife 
upon the Intermarriage, viz. 

1. What Things the Hufband acquires by a» 
the Intermarriage, m. nd.342. 

Perfonal Things in Poffeflion. 
Real Chattels to difpofe. 
And here, 

What ihaH be a Poffeflion, 
What a Difpofition. 

2. What Things he acquires by the Death 
of his Wife : 

1. In relation to Chattels real ; 
By furvmng her. Vide Seft. 3 3. 

2. In relation to Inheritances as, 
Tenant by the Curtcfj, it he have Iflue 

inheritable by her. 
Here of 9Wr«tfj *y Off hSl£> s . 

3. What 
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3. What Things he acquires not by the 
Intermarriage, or Death. 

Note, Perfonal Things in A&ion, are in 
him to difcharge by the Marriage 5 but 
not to enjoy them by IVfarriage, or 
Death, unlefs he be her Executor or 
Adminiftrator. 

4. What Adts of the Hufband during the 
Marriage bind the Wife. 

And here of Difcontinuances. 

5. What A&s of the Wife during Cover- 
ture bind the Hufband, and what not. 

And here of 
Her Contra&s, 
Her Wills, 
Her Receipts. 

6. What Adls bind herfelf, and what 
not. 

And here of Fines by Judgment 
againft her. 

7. What the Wife acquires by the Mar- 
riage or Death of the Hufband. 

1. In relation to Honorary Titles and 
Precedence. 

2. In relation to Inheritances. 

And here of Dower, the Kinds of it, 
When and how due. 
Alfo of Quarantine. 

3. In relation to Chattels. 

Here De rationabili parte Bonorum. 
And Bona paraphernalia. 

8. Remedies by the Wife againft the 
Hufband, 

1. In Cafu Soevitijt. 
2 f In Cafu Alimorii<£. 

Either 
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Either in the Spiritual Court ; 
Or Temporal. 

9. In what A&ions they muft fever. 
In what they may join or fever. 

10. What Relation of Proximity either has 



to the Adminiftration of each other's 
Goods. 



Concerning the Relation of Parent and Child. 

I Come now to the Second Oeconomical Re- 
lation, i. e. Father, or Mother, and Chil- 
dren 5 and therein we are to confider, 
I. The Father's Intereft in the Child : 
1. In his Cuftody or fVardlhip. 
3. In the Value of his Marriage. 
3. In his Di/pofal. 
The Father has the Difpo/aL 

1. Of his Child s Education. 

2. Of his Cuftody to another. 

Vide the late A6t, how far the Mother, 
furviving the Father, is interefted in 



II. The Child's Inter e(l in the Father cr iSMui, 
Mother, 

To be maintain'd by him in cafe cf 
Impotency, by Stat. 43 Elh. 

III. The reciprocal Intereft of each : 
Whereby they may, 

i. Maintain each other s Suits. 



to the other in cafe of Survivorfhi 




SECT. XV. 




2. >■ 
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2. Juftlfy tiie Defence of each 
other's Perfons. 
4> Here inquire hew far forth the Grand- 
child, after the Death of the Father, 
is a Child within thefe Conlidera- 
tions. 



SECT. XVI. 

Of the Relation of Majler and Servant. 

TOuching the third Oeconomical Relation, 
of Mafter and Servant, little is to be 



But here confider, 

x. The Kinds of Servants. 
: 2. The Nature of Retainers, 
3. The Ads that may be done recipro- 
. cally by the Mafter or Servant to 



Concerning Relations Civil. 

I Have done with Relations Political,, and 
alfo Oeconomical, and therefore come now 
to thofe which I call Civile though, 'tis true, 



faid. 




1. In maintaining their Suits. 
. 2. In defending their Perfons. 



SECT. XVII. 



2 



that 
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that Term in a general Acceptation, is alfo 
applicable to the Two former Relations. 

But in a limited and legal Senfe I diftin- 
guifli Civil Relations into four Kinds, viz. 

1. Aneeftor snd Heir. 

2. Lord and tenant. 

3. Guardian and Pwpi/. 

4. and 



sect. xvm. 

Concerning Ameflor and Heir, 

THTS Relation I made diftincl from 
that of Parent and Child., becaufe ma- 
ny Ferfons are Anceftors, as to the Tranf- 
miflion of Hereditary Sncceflions, that are 
not Parents and many inherit as Heirs that 
are not Children to thofe from whom they 
inherit. And although the Buiinefs of He- 
reditary Siicceffions wirl fall in hereafter, 
when w e come, to fpeak of the Jura Rerum, 
and the Manner of transferring of Proper- 
ties, yet I fliall mention it here alfo. And 
fir ft, confider, ■ 
I. Who cannot be Aneeftor or Heir. 
1. A Baftard may be Aneeftor in relation 
to his own Children, or their Defcen- 
dants, but not to any elfe. 
But a Baftard cannot be Heir. p. 4- 

Add here, of BaHards^ 
Who a Baftard by the-Laws of Eng- 
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By what Name he may take : By 
Purchafe, &c. 

2. In a right afcending Line, the Son i$ 
not an Anceftor to tranfmit to his Fa- 
ther or Grandfather by Hereditary Sue* 
cefiion. 

3. The Half-blood is an Impediment of 
Befcent, vru 

Of Lands 
Not of Dignities.. 
II. Who may be Anceftor or Heir. 
And here all the Rules of Hereditary 
Succeffiom may come in : Whether, 

1. In Linea Defcendente, from Fa- 
ther 'to Son, or Nephew. 

2. In Linea Afcendente> from Ne- 
phew to Uncle. 

3. In LineaTranfverfali, from Bro- 
ther to Brother. 



Nder the Relation hetween Lord and 



Tenant* thefe Titleplall, vh. 
ijt, The Tenure it/elf: 
What it is* 
How created : 
What the Fruits thereof. 



S E C T. XIX. 



Gaticertung Lord and Tenant. 




C 1. Service, 
i. Rent : < 2. Charge* 
£3. Seek. 



2. Service 
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. 2. Services of Two Kinds: 

1, Of Common Right incident toXr- 
nwres\ as, 

Fealty : 
What it is. 

2. Conventional Services as, 

Homage, 
Knights Service, 
Grand or Petit Serjeanty. 
2dlj t Certain Perauifites arifing from it* 
ay, • 
Wardflijp* 
Marriage^ 
Efoiage 5 
Relief; 

And alfo f fcheat, which is either, 
£x defeftu Sanguinis, for want of 

Heirs: Or, 33. 
ExDcUftoTenentis y 2& by Attainder. 
And thefefeveral Titles may be bran* 
ched into exceeding many Particulars. 



SECT. XX. 
Concerning Guardian and Vupil. 

THE ThiFd Sort of Civil Relations are 
Pupil and Guardian. And herein are 
considerable, 

J. With refpeft to the Guardian, what - ^ 
and- how many Sorts of CuHodies there 3 
are : As, 

!• Guardian by Nature, the Father * 
E And 
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And in fome J The Mother. 
Refpefts, 1 The Grandfather. 
* ^Wjv, In what Cafes, and to what 
Intents. 

2. Guardian by Nurture. 

3. Guardian by Socage : 
Who {hall be * 

For how long Time. 

4. Guardian by Knights Service, 
fiwfc pros Jupra. 

II. With refpefll to the Pupil or flnr, 
is confiderable 

1. When he (hall be faid of full Age 

1. By Common Law. 

2. By Cuftom. 

2 .What he is enabled or difabled to do; 

1. In relation to Lands. 

2. In relation to Goods or Con- 
tracts. 

And here, 
Where he fhall be bound * 
Where not. 
Thefe may come in here, but more pro- 
perly before, under Capacity, Sell. 1. 



SEC T. XXI. 

' . Of Lord and Villein. 

^ HIS Title is at this Day of little Ufe, 
X and in Effeft is altogether antiquated 
and therefore I refer xnyfelf herein wholly 
to Littleton ^ 

SECT. 
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SECT. XXII. 

Concerning Perfons or Bodies Politick, 
i. e. Corporations. 

I HAVE done with the Jura Perfonarum 
Natural'mm, confiderM under their feve- 
ral Relations, Political , 0 economical, an4 
C/w/ j and therefore I now come to Perfons 
Politick, or Corporations, that is, /W/ij crea- 
ted by Operation of Law. 

I. The Higheft and Nobleft Body Politick, 
is the King, who though he be a Body Na- 
tural, yet to many Purpofes is alfo a Bodr 
Politick or Corporate, as has been already 
Ihewn, and fliall not now refiime. There- 
fore Bodies Cbrporate, in refpeft of the Na- 
ture of them, I divide into Two Kinds, viz. 

1. Ecclefiaftical. 

2. Temporal. 

1. Ecclefiafttcal Corporations are diftinguifh'd 
in their Coqftitution, thus $ viz. 

J. In the Title of it. 
2. In the Manner of it. 
In the Nature of it. 
t. In the Title of their Conftitution, they 
are, 

1. By Prefcription. 

2. By Charter ; as all new Ecclefi- 
aftical Corporations, founded within 
Memory, are. 

2. in the Manner oi their Conftitution, 
they are, . .. 

E 2 i. Ele- 
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j. Eledtiye, 

2. Prefentative. 

3. Donative. 
jVnd here, 

* Of Inftitutipth 
Indu&ion. 
By whom to ]>e made* 
And when 5 

And the Effe&s thereof! 
Alfo of Lapfe, 
And Devolution \ 
When, and how. 
3. In .the Nature of their Conftitution, 
{hey undergo jnany Diverfificatiws, and 
are 

: /. With Cure, as Parfon. Vicar, tic. 
Without Cure, as Prebend. 

2. Regular, as Abbot, Prior. 
&c«/*r, as Maft^r of Hpfpital, 

Parfon, Vicar, 

3. ^/7j& Dignity, ?s Bifhops, Deans, 
Chancellors^ or, 

Without Dignitj, or <S/wip/< Benefices^ 
as Parfon^ Viqur, Pretend. 

4. as Bifhop, Bean^ Parfon, 
Vicar, Prebend y or, 

Aggregate, as Dean and Chapter, 
Mafier and Confraternity. 
And under every of th^fe piftih&ions, 
the following Connekps f^U ip, and are 
confiderable, viz.' 

\Jt\ How they may acquire \ 
And what is regnifUe th^eto, 
1. By Charter or t)eeJL 
a. By Licence tapurchafe in Mortmain. 
; : a And 
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And here of Mtftfbam, which is. equally 
applicable to all Sorts of Corporations, 
whether Eccleftaftical or Secular. 
zdl% How they may alie*. 
Here fall in the feveral Dijahling Statutes 
of i ft, 1 3th, and 1 8th of Eliz. and the 
Enabling Statute 32 H. 8. &c. and what 
Circumjiances and Salifications are re- 
guifite to enable iucfi Alienations ; 
And if by Dtmi/e, or otherwife. 
%dh, How they are ditfolv'd, and the 
of fiich Diffolutions 5 as, 
What becomes of 
Their Lands \ 
Their Goods. 
And this is likewife applicable to 
Lay Corporations. 
II. Now as to Temporal or Lay Corpo* 
tions 5 



Special fi&pojes, as where the Grant is 
to a Monk, or to the Good Men oC If 
lington in Fee-Farm. 
So Church-wardens are, by the 
Common Law, a Special Corpora- 
tion to take Goods or perfonal 
Things to the Ufe of the Parifh. 
2. Central Corporations $ which are diftin- 
. guilh'd thus ; 

1. tn refpedfc of the ^kle of their 
Corporation, 

1. By Charter. 

2, By Prefcription. 




E 3 



2. In 
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2. In refpeft of their Quality br Con- 
dition, they are either, 
i. Sole, as the Chamberlain of 
London, as to Bonds taken by 
him for the Ufe of Orphans, 
is a Sole Corporation* 
a. Aggregate, as Mayor and Com- 
monalty, Mafter and Scho- 
lars, Mafter and Confreres of 
an Hofpital, 
And here. 
The Manner of their Vifita* 

tion : 
And by whom. 
3. In refpeft of the Rules of their 
Conftitution, where the Mem? 
bers are, 

1. Elective. 

2. Donative. 

And as common hcidnets to Corporations 
are considerable, * 

1. How they are dijjohable, 
By Quo Warranto. 

2. The Bffell of fuch DifTolutiqn. 

3. How the particular Members are remo- 
vable* 

4. Their Remedy, if wrongfully remov'd. 
By Mandamus. 

And here comes in the Learning of Writs 
' of Reftitution in the ; King s Benc\ , of 

Psrfons unduly disfranchise. . . 
Hitherto of the Diftribut'wn of the Heads 
and Branches of the Law touching the Jura 
ferfonarum, or Rights of Fer/ons. 
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SECT. XXIII. 

. Concerning the Jura Rerum, and the 
General Divifion thereof. 

HAving done with the Rights of Perfons, 
I now come to the Rights, of Things. 
And though according to the.ufual Method 
of Civilians, and our ancient Common Law 
Instates, this comes in the fecond Place 
after the Jura Parfonarum y and therefore I 
have herein purfud the fame Courfe , yet 
that muft not be the .Method of a younz 
Student of the Common Law, but he mult 
begin his itudy here at the Jura Rerinn^ 
for the former Part contains Matter proper 
for the Study of one that is well acquainted 
with thofe Jura Rerum. 

And although the Connexion of Things 
to Perfons has in the former Part of thefe 
Diliributions given ;Qccafion to , mention 
many of thofe Jura Rerum, as particularly 
annex'd to theGonfideration of Perfons under 
their feveral Relations, yet I muft again 
refume many of therri, or at le&ft refer unto 
thetra* and this without any juft Blame of 
Tautology, becaufo there they are Confr- 
der'd only as incidental and relatively $ but 
her* they are iconfider'd abfohitely in their 
own Nature or Kind, arid with, relation to 
themfelves, or their own, Nature,. ?and the 
feveral Inferefis in them* and Trftijaftions of 
them. 

E 4 A$d 



And in this Bufinefs I fliall proceed in 
the Method following, viz. 

1. I (hall confider the Things themfelves, 
about which the Jura Return are con- 
verfant, and give their general Diftri- 
lutiotih 

2. I fliall confider the feveral Rights in 
thofe Things , or to them beloflging, 
and the Manner of the Production, 
Creation and Tranflation of tbofe 

Rights. 

3. I fliall confide* th& Wrongs, Injuries* or 
Caufis of Adion, arifikg* by Wrongs or 
Injuries done to thcfe Rights. 

; 4. I lhali confider the fevml Remedies 
that relate either to the* Retaining or 
^covering of thofe Rights. 
Firft, Therefore I proceed to the Confi. 
deration of the Things themfelTCfs, and their 
Diftributions. Bralhn (and others) follow- 
ing the GvilJLaw, in his Second Book, cap^ 1 J. 
De Rerun* Dkurfiwte, Inafces many Diftribu- 
tions of Things \ but I fliall only ufe fuch a 
Diftribiitiom ^s may be comprehenfive 
enough to take in the: gerieral Kinds of 
Things^ whe*edf the Law. of: England takes 
Nctice, wfthdut confining :mrteif to the 
l^ifinbu^obs of others^ - but where I find it 
fieceflary for my Purpoftw h » 

Things therefore in general may be thus 
'f diftributed, biz. 

1 . Some Things are Temporal or Lay. 
-3. Some Things 'are facUfiaftical o* 
Spiritual. 

. > Thofc 
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Thofc Tiring that are Temporal or jLgr, 
are of Two Kinds 

1. Some are Juris puhlicu 

2. Some are Juris prhati. 

ift, Thofe Things that are J*r/7 public t t 
are fuch as, at leaft in their own Ule, are 
common to all the King's Subjects $ and are 
of thefe Kinds, viz. 

1. Common Highways. 

2. Common Bridges. 

3. Common Rivers. 

4. Common Port^ or Places ior Arrival 
of Ships. 

And this lets in the various Learning 
touching thofe Things. As for Inftance : 
Who are to repair Highway or Bridges. 

1. By Tenure. 

2. By Cufkom* or of Common Right. 
Aifp concerning Nufances in r&w. 
And in Common Rivers /V/j. 
And how to be remedied. 

§dp But this we ftiall meet with when 
we come to Pleas of the Crown, 
idly, Thofe Things that are Juris prtvati 9 
are of Two Kinds : 

1. Things PetfonaL 

2. Thing* Real. 

Things Perfonal are again of Two Kinds : 

1. Things in Pojfeffion. 

2. Things in Aftion. 



Money ) Jewels ', Plate Houfbold-Stujfc Cat* 
tie of all Sorts, Emblements^ &c. 




Things 
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Things in Aftion are Rights of Perfonai 
Things, which neverthelefs are not in 
Poffelfion ^ as, 

1. Debts due, either, 

1. By Contrail \ 

2. By Specialty 5 

1. By Deed or Obligation. 

2. By Recognizance. 

2. GW/, whereof the Party is 

or out of Pofleflion. 

3. j of Damages uncertain 5 as, 
Covenants broken. 

4. Legacies not paid or delivered. 

5. Perfonai Things in Contingency y as, 
Accounts , and many more. 

Alfo Annuities which are /wrf/jr in 
Voffejfton^ for that they are grant- 
able over $ and partly in AH'ton, be- 
caufe not recoverable but by Ac- 
lhn, 



SECT, 
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SECT. XXIV. 

Patterning Things Real, and thei* 
Diftribution. 

THings Real are of Tvyo Kinds ; 
i. Corporeal 
2. Incorporeal, 
Corporeal Things Real arc fuch a$ are 04* 
nurablc. 

And they again are of Two Kind? * 

2. Aggregate. 
I. Tlw£j Corporeal which ^re £ffflp7i, are 
generally comprehended under the Name ot 
X 5 which yet fire diftributed into feveT 
ral Kinds, according to their feveral Quali- 
fications, and accordingly are demandable 
in Writs \ as, 
A Meffuage, a Cottage, a Mill, a Toft, $ Gar- 
den, an Orchard, Arable Land, Meadow, 
Pafture, Wood, Marjb, Moor, Furze and 
fleath, and divers other Appellations, 
And here the Learning comes in touch- 
ing the Names of Things, by which they 
^ther, 

1 . Pafs in Affurances \ or, 

2. Are demandable by Writs, &c. 
Things Corporeal Aggregate, are fuch as com 

fift of Things of feveral Natures, whether 
they be all Corporeal, or the principal Part 
Corporeal, but th? other Part Incorporeal * be- 
caufe that Part which is Corporeal in them, 

WW* 
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gives it the Denomination of Corporeal ; and 
they pafs without Deed for the moft part, 
as Things Corporeal do, and are of feveral 
Kinds, viz. 

1. Honours, Confifting of many Mantfrs. 

2. Manors, cdtififting of,* 

1. Things Corporeal, as Demefns. 

2. Things Incorppr till, as Retoerfions, <$r- 
vices. ' . • 

And here, of Manors, hdw created. 
And the Incident* to them $ as* 
Court-Baron. 
* Alfobf the Diftribiition of them into, 

1. Manors in Right, whete there 
are Demefns and Freeholders. 

2 . Marion in Reputation, as Con ven- 
x iibhzry or Guftbniafjr Maiibrs, 

cbnfifti^ig of Copyholdets only, 
* 3. ReftoAe f l, cbtiflfting of Glebe and Tithes. 
And r dltftr)ti^h Rcftories- Prefentative 
may feem more properly to come 
undef Bcttefioftical * yet tfnee 
at this Day many Reftories and T/ffcr 
are alfo became Lay Fees, I bring 
them in tinder this Diftribution, 
4, ^7/& f Hamlets, Granges, Farms, &c. are 
a *Kind ; of 47 orfofcitl Things Aggregate ; for 
they confift of Houfes^ Lands, Meadowy 
Faftitres, . Wqods, 
And here comes in, 

1. or Nient Pared. 

1. What Parcel in Right. 

2. What Parcel in' Refutation. 

And 'the EfFedts thereof in Point 
of Gonhtyctntr. 

2. All 
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2. All the Learning of Incident s % Ap- 
pendants, Appurtenances +>&c. as, 
. i. What may be appendant , tf/>/wr- 

f/irtf/tf, regardant. 
2. How and where they /w/} £y 
general Words, without naming 
them. 

II. Things Incorporeal are of a large Ex* 
tent, but may be reducible unto thefe Two 
general Kinds, vh. 

i. Things Incorporeal, am/ in their own 
Nature, but fo called in refpeft of the 
Degree or Circumftaoce wherein they 
ftand* as, 
Reverfions. 
Remainders. 
The Eftate of Lands. 
Here of Rev er [ions and Remainders % 
what they are, how tiansferr'd. 

1. By Deed. 

2. By* Livery without Deed. 
Alfo how a Rewerfion may pafs by the 

Name of Lands y oc by tie Name of 
a Remainder , or e eonverfor. 
z; Things Incorporeal in their omn Nature : 
And thofe are of ver j great Variety, 
and hardly reducible into general Di- 
ftributions, and therefore I am forced 
to take them by Tale, viz, 

i. Rents referved or granted ; as 
Rent-Service, Rent-Charge, Rent- 
Seek. 

And heue of Rents ; the feveral 
Kinds of thentv how created, 
how transferr'd, viz* By Deed. 

How 
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How apportioned, Bow cxtingui/bed$ 
what the ordinary Remedy to re- 
, cover it, viz. Diftrefs. 
But of Diftreffes i fee hereafter in 
Remedies. 
T. Services Perfonal incident to Te- 
nure* as, Homage Fealty, and 
Knights Service*, what Service* 
are entire, what feverable. 

3. Advowfons of all Sorts j 

Donativei 

Prefentative. 
And here 6f Right of Patronage, 
Right of Founderfhip ; how rai- 
fed j how transferred 5 what In- 
cidents to it. 

4. Tithes of all Sort9, 

Perfonal. 
Predial. 
And Mix'd. 
And here again of Tithes, their 
Kinds, their Difcharges, Qfc ma^ 
be referr'd hither, and that more 
properly than before. 
Commons of all Sorts * as Common 
of Efiovers, and of Pqfturc, appen- 
dant and appurtenant ; for Cattle 
certain, and for Cattle fans Number \ 
Separabilis Pa/iura * and what may 
be done by thofe Commoners, 
1. In relation to other Com- 
moners by Admeafurement. 
7.1 In relation to the Lord by 
Diftrefs or Aftion* 
x 

And 
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And all the Learning hereof 
may be added here, though 
We lhali meet with it again 
hereafter. 

6. All Kinds of Proficua capienda in 
aVienofolo\ as Herbage, Pawnage,t£c. 

7. All Kinds of Penfions, Proxies, 
(Procurations) &c. 

8. Offices of all Sorts. 

And here of Offices, their Diftri- 
bution, what nlay be incident 
or appurtenant to them. 

9. Francbtfes and Liberties of all Sorts, 
many of which have been before 
mentioned, and may be transferred 
hither. 

And here 1 (hall again fhortly diftri- 
bute them into thefe two Kinds, 
viz. 

1. Such as are Flowers of the Crown, 
and Part of the Kings Royal Re- 
venue, as JVatfs % Strays, Felons Goods, nde Sea. 
Goods of Per fans outlaw d, Prifage, 
Wreck, Treafure Trove, Royal Fi(b, 
Royal Forfeitures \Fines, Iffues, Amer- 
ciaments, Forefts, £§c. 

2. Such as are not Parcel of the King's 
Royal Revenue, but either lodg'd 
in him, or created by him, as Coun- 
ties Palatine, Markets, Fairs, Tolls, 
Courts Leet, Hundred Courts, Liberty 
to bold Pleas , Returns of Writs, Baili- 
wicks of liberties, tVarrens, Ferries* 
and the like. 

And 
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And every one of thefe yield a large 
Field of Learning, viz. 

1. Mow they may be created or ac- 
quired 

i. What are acquired by /V*- 
fcription or Cu/lom± 
* f 2. What in Point of Charter ♦ 

2. Where one Liberty may be 
. granted to the Prejudice of ano- 
ther, or not. 

3. How thefe feveral Liberties are 
to be ufed \ what their Nature, 

. . &c 

4. How they may be lojt, either by 
Nonufer, Mifufer, Nonclaim in Eyre. 

And therefore, though I have men- 
tioned thefe Liberties and Fran* 
chifes before, in Relation to the 
King's Voluntary Jurifdiftion in 
creating them, yet the fall Dif- 
cuflion and Learning of every of 
them may be hither referr'd. 

10. Villeins) And here that Learning 
may come in. Vide anU 7 Seft. 21. 

11. Dignities $ as Dukes jMarqutfftStEafls, 
VtfcountSy Barons, &c. 

And thus far touching Incorporeal Real 
Things temporal 

Their common Incident is, That they pa/s 
not from one to another without Deed. And 
to thefe feveral Titles, may be reduced all 
the Learning of each Particular. 



SECT, 
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s E C T. XXV. 

Concerning Thipgs Ecclefiaftical or 
Spiritual. 

I HAVE done with Things Tmpor al y and 
come to thofe that are Ecdefiaftical or 
Spiritual : Arid though the Pofleflion? of Ec- 
clefiarfical Perfong; the Offices, Courts,, and 
Jurifdi&ions Ecclefiaftical, and Tithes alfo, 
might come in under this general Head \ 
yet becaufe thefe Things fall iij the former 
Titje under temporal Things, and for that the 
Rule for them both is the "fame, I (hall not 
need to repeat it here, only I will remove 
what before came under the Title Corpora* 
tions, becaufe it may be thought to come in 
more conyenieptly in this Place, y ■ 
Ecclefiaftical things are of Two.Kmds, viz. 

1. Such as are Ecclefiaftical or Spiritual 
in their Ufe. 

2. Such as are lb in their Nature. 
I. Of the former Sort, are, 

Churches, 
Chapels* . ... 

Church-Yards^ f£c. t , ^ . • - 
(Which lets in the Learning toucning 
Reputes.) ' 
And thefe are of Two Kinds, 
i. Parochial. 1 
And here falls in x j , 
The Bounds of P&rifhes • 
Relief of the Poor $ 

F Andf 
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And other Parochial Charges. 
And thefe are either, 

1. In Right. 

2. In Reprefentation. 
2. Not Parochial \ as, 

Chapels of Eafe. 
II. Such as are Ecclefiaftical /p /&/r Afa- 
tare, are either, 

Dignities, or, 
Benefices. 

Ecclefiaftical Dignities are of Two Kinds, 

1. Superior^ as, 
Archbifhopricks, 
Bifhopr'nks, 

2. Inferior * as Dignities in Cathedral 
Churches , as, 

Chancellor, 
Prtcentor. 

Ecclefiaftical Benefices are likewife of Two 
Kinds: 

1. Wf/i CW$ as, 
Parfonages, 
Vicarages, 6fr. 

2. Without Cure * as, 
Prebends \ 

Ecclefiaftical Hofpitals, &c. 
And here the Learning touching thofe 
Matters, and alfo touching Vacancy by 
Pluralities. 

Alfo of Appropriations 9 Comman Difpenfa- 

tions, Qualifications. 
And Vacancy, by 

Refignation, 

Defri- 
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Deprivation, 
Ceffion. 

So much touching Ecclefiaflkal Benefice 
not obfervable fupra, Stft. 22. 



SECT. XXVI. 
Of the Nature and Kinds ^Properties. 

HItheito of the Kinds of Things y I come 
now to confider the Nature and Kinds 
of thofe Properties or lnterefls that Perfons 
have, or may have in them. 

The Rights of Ihings are diftributed ac- 
cording to the Nature of the Things them- 
felves \ which are, 

1. PerfonaL 

2. Real. 

The Right of Things Pcrfondl is called Pro* 
priety, and under that will come thefe Con- 
fiderables, viz. 

1. The Kinds of thofe Rights. 

2. The Capacities wherein they are held, 

3. The Manner of their being acquir'd 
or transferred. 

1. The Kinds of thofe Rights or Proprieties 
of Things are Three, viz. 

. 1. A Propriety of Atl'ion, which is rela- 
tive to all Things in A&ion. 

2. A Propriety in PoJJeffion. 

3. A mixd Propriety, partly in A&ion, 
and Partly in PofTelfiojr, 

Fa 



1/?, Touching the Property of Things in 

Aft'ion. 

This is an Intereft by Suit or Order of 
Law, to demand the Things themfelves* 
or Damages for theni. 
But of this hereafter, when_ we com?, tQ 

"Wrongs or Injuries, 
idly. Touching Property itj Pofleffion : 
It is either, 

i » Simple and Abfolute. 
. 2. Special or Particular. 

1. 57mp/i or Abfolute Property, is when a 
M^n has it, and no other bos or, can 
have it from him, ot with him, but by 
his own A6t or Default. 

2. The «S/>tt/rt/ or Particular Property is of 
Two Kinds, viz. 

1. Sucji as jonie other has zconq/trring 
Intereft with him therein. 

2. Such wherein, though no other has 
any concurring Intereft. with him, 
yet his Property is tut temporary, 
and vanifhcs by certain Accidents 
or Occurrences. 

The former Kind of thofe Special or Parti* 
cular Properties are very various, viz. 

1. The Intereft that a Man has by 
Bailment. 

2. The, Intereft . he. has in Goods . 
pledged : Or, 

3. The Intereft he has in Goods 
conditionally grahted. . 

4. the Intereft ' Ite has in (Things 
diftrpincl, or) a Diftrefs. 

' 5. The Intereft of Gcads detais'd for 
a Term. / The 
2 
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The Second "Kind of Special Property , 
wherein though no other has 3 Pro- 
perty, nor indeed are the Things in 
jtherriCelveSj capable of any (certain or 
fure) Property, yet a Man by certaiji 
Contingents or Accidents may have a 
Temporary PrpPeriy in ifiem; fqch are 
Things few Nature, wherein a Ihppo* 
rary Property may be lodg'd upon thefe 
Grounds, viz. 

1. Hatione Impotent^ as in Young 
Birds in a Neft upon my Tree. 

2. Raiibne Loci % as Conies and Hares 
while in my Ground. 

3. Rdtione Privilegii y as of 2?/7v/f or 
Aftf/j of Warren while within my 
Warren, and Swans within my JL/- 

. 3^y> pouching Mix'd Properties; i e. part- 
ly w Aftipn , and partly in Pofleilion; 
&Ji?y are Annuities 5 wherein a Man may 
nave a Perfonql Inheritance. 

Thus far of ZVo/w/y or in Things 

Perjonah 

^ <• .T^ e Second Thing propounded, is 
fir Capacity wherein a Man may have them j 
and that is double ; 

1. In Jure proprio. 

2. In Jure alterius. 

And this latter is of two Kinds 5 
J. &s 3 Body Politick. 
2. As;E*eputbr in Right of the Te* 
:. < itajtor^ 

III. The Third ;Thing propounded is ^ 
Vie Manner of the Acqueft, or Tranflation of 
* F 3 Pro- 
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Property. And becaufe both erf th£fe will 
be much of one Confideration, I (hall join 
them in the Courfe of my Diftributions. 

Perfonal Things, either in Adlion or Pot 
fefllon, may be acquired or transferred Three 
Ways : 

1. By A& in Law. 

2. By Adt of the Party, 

9. By a Mix'd A#, confifting of both. 



SECT, XXVII. 
Of Acqitifition of Property by AB in Law. 

I. *"p H IS Acquifttion by AH in Law may 
1 be many Ways, viz. 

1. By Succeffion, whereby Properties are 
transferr d to the Succeflbrs of fuch a 
Corporation by Law or Cu/tom, which 
has a Power to receive Perfonal Things 
in a Politick Capacity as, 

1. A Sole Corporation by Cuftom. 

2. An Aggregate Corporation, hy 
Common Law. 

2. By Devolution, viz 

To the Executor. 

To the Ordinary. 

To the Adminiftrator. 

To the Hufband by the Intermarriage* 
i. e. As to Perfonal Things in Pot 
felfion, but not as to Perfonal 
Things in A&ion. 

* 3- By 
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3. By Prerogative j whereby they are given 
to the King or to fuch as have the 
KingsTnle, by Grant or Pref caption * as, 
Waif, Stray, Wreck, Treafure Trove. 

4. By Cujlom * as in the Cafe of Heriot 
Cufiom, and Heriot Service, Mortuaries, + 
Heir Looms, Foreign Attachment, Align- 
ment of Bills of Exchange. 

5. By Judgement, and Execution there- 
upon, which in the Cafe of the King 
extends as well to Things in Aftion that 
have a Certainty in them {as Debts,) as 
to Things in Pojfeffion. But in the Cafe 
of a Common Perfon, only as to Things 
in Pojfeffion. 

And this hy, 

1. Fteti facias: Or, 

2. Elegit, 

6. By Sale in Market-Overt. Devant 

16. 



SECT. XXVIIL 

Acqmfaiofi of Property by A3 ofthefartj^ 
and Mix'd Act. 

II. A Cquifitian of Property by AH of the 
Xjl Party, may be Three Wa/s, viz. 

1. By Grant. 

2. By Contraff. \ 

3. By Afft^nment. 

And herein is confiderable, 

1. That in the Kings Cafe it extends 
as well to Things m Aftion as in Pof* 
F 4 /fyfttoi 



Digitized by 



€l}t,MmU of -tto-Wa. 

fcffion^ for£>ebts may be affigitd to hun f 
or By him. 

2. In the Cafe of other .Perfons, only 

Things in Poffeffion are ajjignable. 
III. Acquijhwnthextqt ty a Mix 9 J Aft, 
partly Dy ^ of 'Law, and partly of the 
Party. r . : . 

' Arid thus Things in Action, as well k as in 
Poffeflion, are'transferrable Tvro Way?, 
i. By Aff of the Party, : whh Cuflom co-ope- 
rating. 

Thus a Bill of Exchange is aflignfrble. 
2- By Operation ofthefqw, concurring 
with the Aft or Default of thje Party * 
as, Forfeitures of feveral Kinds, vfe. 

1. By Outla wry ig $ fierjonal Aft'ion. 

2. By being pujt ip $if%eHd'w the 
Cafe of Felony, * 

3. By Attainder of* Irtqjtn qt Felony. 

4. By Moi'wn to 1 the Death of any 
~Perfon$ 2& Dttxdand. 

And thus far concerning tjie of 

.1 1 • \ ■ \ \ > - • r 

SECT, xklX. 

Concernifijr i,]oe Right's qf Things Rfaj* 

I Now come to the R'tghti of Things Utah 
And herein I lhall hold this Method. 
I mall confider the -ft/dai p£ the things 
themfelve*. or the various, merits Ejiates 
innings RtaL vi%. ".' 
' V ' ' 1. The 
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1. The different Afafwr* of Eftates *r In- 
refts in Thines Real, in relation to, 

1. Their Nature and Extent. 

2. Their Limitation or ^edification. 

2. The different iMtf/oif of thofe Eftates, 
with refped to the Bofftffion. 

J. The different Qualities thereof in re- rMSi*. 

Q)e& of the Per/bus having the fame. 32. 
ftrft. As to the Difference of Eftates , 
with relation to their Nature and Extent, 
they will be div t ided into. 

1. Eftates by the Courfe of the Common 
Law* 

* 2. Eftates by Cuftom or Copyholds. 

Eftates by (Courfe of) the Common Law J** m 
ape divided into, Co - Lin 

1. Eftates of Inheritance. 

&. Eftates left than Inheritance. 
Eftates of Inheritance are, 
j. Fee-Simple. 

2. fee-Tan. 

SECT- XXX. 

Of Eftates in Ifee-Simpl* and Fee-Tail. 

Fir ft, /~\ F an Eftate in Fee>-SimpU 5 where- 
vJr in is confiderable* 
1. The &#fe'ni ?nd Nature of thfc Eftate. 
?• Thus Quality incident thereunto. 
1 . Asf to. the Bxteqt an&Natme of the Eftate : 
Jjt is^uBftatie la a Matt and liis Heirs for 
ever. And a Fee«SimpIe is either, 

i« Abfolute 
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Ct.Lit.i9,. i. Abfehte. 

2. Limited of Qualified. 
An 4bfolute Fee-Simple is fuch as has no 
Bounds or Limits annex'd to it, and is 
an Eftate to a Man and his Heirs *b- 
folutely for ever. 
& Limited or Qualified "Fee-Simple is fuch 
as has fome Collateral Matter annex'd 
to it, whereby it is made by fome 
Means determinable, viz. 
By Limitation $ or, 
By Condition. 
2. The Quality of an Eftate in Fee-Simple is, 
That it is tranfmiflable in the very Na- 
ture of the Eftate: 

1. To the Succefjor in Bodies Corporate 
by a Right of Sucheffion. 

2. To the Heir in the Cafe of Per/ons 
natural by Defcent. 

3- To any other Per/on by Alienation. 
As to the former of thele, 
The Nature of the Corporation direfts 
the Rule of Succeffion. 
As to the Second, 
The Rules of Defcents are directed, 
infra s.a. By Cuflom. 

35 ' 2. By Common Lam. 

J. By Cuflom $ as, 
BaconHift. To all the &*/ in Gavelkind. 

I 106 1° * he *W<7* in Burrow Englifb. 

2.J$y the Common Law, wherein the Rules 
°* ™ Common Law give the Direction. 
But of this more at large in Sea. 33. 
The Second Eftate of Inheritance is Fee- 
Tail, 

And 
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And herein are likewife obfervable. 

1. The Nature and Extent of the Eftate. 

2. The Incidental Qualities thereoC 
As to the Firft of thefe, 

The Manner of its Limitations that which 
defines and drcumfcribes it : And that 
is either, 

1. General \ when an Eftate is given C*. Lit. 
to one, and the Heirs of his Body ; s '** x 3 # 
the Heirs Male . of his Body , or 

the Heirs Female of his Body. 

2. Special \ as when it is limited to 
a Man, and the Heirs of his Body 
by fuch a Woman * or e comer fo. 

And here fells in a Confequent of 
fuch a Limitation i namely, 
An E/late Tail after Poffibility oisea.^t. 
Iflue extinfl. 
As to the Incidental Qualities ^ or Qualities 
incident to fuch an Eftate, they are, 
I. In relation to the Hereditary Tranf- 

mijfton thereoC 
2 f In relation to the Alienation 
thereof. 

1. In relation to the Hereditary Tranf- j„/ ra $ /A 
miffion thereof. The Rules of De- 33. 
fcent direft the Manner of it. 

2, In relation to the Alienation there- 
of. Regularly by the Stat. De Donis 
Conditionalibus tney have no Power 
of aliening, fo as to bar the Iffue, 
Keverfwn, or Remainder. 



And 
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And therein I ire coirfidereble, 
j . What Alienations are vbfd by his 
Death, either, 

1. By the Stat. De Bonis ConMonii- 
, Xtbrni 

2. By the 'Stat, in '//. 7. 6f ' Join- 
treffes. 

•2. What. Alienations are Vohfahle only^ 

VIZ. . •: . . ;.. 

By Entry. 

By Aftion. . : - 
By . . . 

'Arid *hereih of 'Dijcsnunuarues. 
.3. What Alienations bind 'the Iffue in 
I'ail, but not the fcetfeiftone'r-, viz. 

1. A Fine with fVodkmations, by 
. . , Stat. 4 Hen\ 7 ; \ \ \ : • 

2. A Leafc ThfeS Lives, 
land.accnftohiabfe Rent, by Stat. 

■ -32!//. S. <;-!••• 
- 3- Attaindet df tfcdalbh- by Stat. 
33 H. 8. ■ - 
^ A Warranty Collateral; Lineal, 
with Aflets. 
4. What Alienations' bind both tU Iffue 
. .and.Uie Reverfutti, vk. 

AiCbmmm Rectoer) ptfrfi&ht to Law. 
And here of tomtit Recoveries : 
. " " - Their Kinds 5 . 
i Their Effete. 



SECT. 
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Of Eftates at, Common L*jp, left than 
Inheritance. 

/ lp H E faid Eftates are conflderable.like- 
X wife: 

1. In thfir Nature and Kinds. 

2. In their Incidents. 

\ K In their Nature and AiW/* they are 
either, 

1. Eftates of Freehold. 

2. Eftates lefs> than freehold. 

i. Eftates of Freehold are again divided 
into, 

1. Such as arife by A& of Law. 

2. Such as arife by AS of the Party. 
FreebpldJLti&Xts ariung by Aft of Law 

are, 

1 . Tenant by the Curtefy of England. 

2. Tenant in Dower., *4- 
And he*e,of the Learning of both thefe. 

Freehold Efiptes, arifing by Aft of the 
Party are, 

1. Tenant Jfor his own Life * Which 
is either*. 

1. &«#jf A fb; Or, 

2. W&h* Frivilmzmex'di as, 
Tenant .afarofftiality, De quo 

fupeai p. 75.,) 

2. Tenant.ftrr o^^r ^ 
And.leteia^of Occupancy, 
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General. 
Special. 

As alfo of 2§/?tfttj limited to one 
and his Heirs, Pur auter vie. 
2. Eftates lefs than Feebold are of Two 
Kinds : \ 

1. Certain. 

2. Incertain. 

l» Eftates lefs than Freehold certain 
are Leafes for Years. 
And here alfo of Leafes by Stat. 

Merchant, Stat. Staple \ and Elegit. 
And likewife the Learning of Ex- 
tents, Re-extents, Audita Quere- 
las, &c. 

2. Incertain Eftates lefs than Freehold 
are, 

Tenants at Will 

Thefe are determinable at the Will 
of either Party. 
II. The Incidents to ail thefe particular 
Eftates, except Tenancy at Will, are thefe, 

viz. 

j. They are transferrable from one to 
another, unlefs particularly reftrain'd, 
By Condition \ or, 
By Limitation. 
They are forfeitable. 
And here of the various Forfeitures 
of particular Eftates * as, 

1. Such as give a Ri*bt or Title 
of Entry to him in Reverlion^ 

2. Such as give a Remedy by Ac* 
tion, as. Waft. 

And here of the Title Waft. 

SE C T, 



Digitized by 



€6e analpCjj of tie iafo* 79 

SECT. XXXII. 

0/ f Di/linBion of Rights of Eftates % 
with Relation to the Vojfejfion. 

HAving gone through the feveral Kinds r%J§ Sea 
and Natures of Eftates both at Com- 29. 
mon Law and by Cuftom, I come now in 
the fecond Place to the various Relations that 
thefe Eftates have to the PoJJeffion * which 
gives feveral other Determinations unto the 
Rights that Perfons have to them. 

Thefe Eftates before mentioned, and the 
Rights thereupon, are either, 

1. Such as are in Pofleflion. 

2. Such as are not in Poflefllon. 

1. The Right of Eftates in Pojfeffion, is 
where there does interpofe no Eftate 
or Intereft between the Right and the 
PoJJeffion of the Thing * as, 

Tenant for Life in Poflefllon. 
Tenant in Fee in Poflefllon, (3c. 

2. The Rights that are not immediately 
in Pofjeffion, are either, 

1. Where the Time of their Enjoy- 
ment expe&s the Accompliftiment 
of fomething elfe that muft ante- 
cede it. 

2, Where the Right or Eftate per- 
chance is immediately in the 
Party * but the PoJJeffion thereof 
is removed or detain'd by another. 

I. As 
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I. As to the former of thefe, they are of 
feveral Kinds, viz. \ 

1. Reversions * which though a prefent In* 
tereft, yet ftands in a Degree remov'd 
from the Poffeflibn till the particular 
Eftate be 'determined. 

2. Remainders. 

3. J Vittri hmftf of T&rntt fdr Years. 
4» Contingent Inter efts \ or Iriterdls or 

Eftates liriiited to take Place upoh a 
precedent Condition. 
This is frtfjuerit in Cafes. 

1. Ot Acer ewers. 

2. Of [Contingent Ufes. 

/f. Eftates fub jeft f o a Condition of Re-entry, 
wherein he that has the Benefit of tht 
Condition, tho' bt has- an Eftate in the 
Condition, yet he has not the Land 
till the Condition broken, and a Re- 
entry. 

II. As to the latter of theft, viz. Where 
the Eftate is devefted, or renioved y or detained* 
by another. 

This gives Two new and additional De- 
nominations, viz. 

1. A Title of an Eftate. 

2. A Right of an Eftate. 

i. A Title of an Eftate, is where a Man 
has not yet the PoffefTion, but has a 
Title to have it, by reafon, 
5 EUz. i Of a Condition broken. 

c - 20 * 2. Of a Title of Entry given by For- 

feiture. 

3. Of a Title of Entry by reafon of 
A6ls of Parliament. / 

As 
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As Title of Entry for Mortmain. 
For Affent to a Raviflier, &c. 

2. A Right of an Eftate, is where a Man 
is put out of his Eftate by the Wrong 
of another* 

Hereby* though he has ftill the 
Right to have the Eftate he had 
before, yet he has not the Eftate 
itfelf in Poflefllon. 

And thofe Rights are of two Kinds, 

1. Remediable. And, 

2. Remedilefs. 

I. Remediable Rights are of two Kinds: 
viz. They are remediable, either, 

1. By Entry, which is called a Right of 
Entry. 

2. By Aftion, which is called a Right of 
Aftion. And thefe are, 

1. In Cafe of Ufurpation of Advowfon. 
2^ In Cafe of a Dilcontinuance by Tenant 

in Tail, &c< 

3. In Cafe of a Bijfeifm or Abatement \ and 
a dying feiz'd by fuch Difleifor or 
Abator, and a Defcent to his Heir. 

And here all the Learning of 
Entries Congeable 5 
Difcents aue Toll Entry $ 
Continual Claim \ 
Infants, when bound, S^* 

2. Kemedilefs Rights are where the Remedy 
is taken away, though the Right remains * 

Which may be cither, g . 
u By Warranty, Collateral ct Lineal, fag. 7 $, 
with AfTets, 
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And here comes in the Learning of 
Bars and Rebutters by Warranty. 
2. By Nonclaim upon a Fine. 
3; By Limitation of Time. By the old, 
or the later Statutes, introduced in 
fuch Cafes, viz. 32/f. 8. 21 Joe. 1. 
n de III. The ?i*r</ Thing I propounded, was 
29. the different Qualities and Relations in Re- 
gard of the Peffons having the Eftate. 
And thefe are, 

1. Sote Tenants. 

2. Jointenants. 

3. Tenants in Common. 

And here comes in the Learning of each 
of thefe. 



SECT. XXXIII. 

Touching Acqmfition and Tranjlatkm of 
Ejlates in Things Real. Firfl, By A3 
in Law. 

T HUS far have I gone in a Defection 
of the various Natures, Relations, 
and Kinds of Eftates * and now I come to 
the Manner or Means of their Acqueft or 
Tranflation. 

And an Effate or Intereft is thus tranfla- 
ted, viz. 

1. By Aft of Law. 

2. By Means of the Party. Vide frox Sefi. 
1. By Aft of Law y there is a various Ac- 

ouifition of Things, according to their 
leveral Natures, viz. 

1. Of 
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t. Of Things Jfai/ that are Chattels. 
1. Of Things Real that are Freeholds. 
3. Of Thing JCfti/ that are Inheritance. 
1. As to the Acqueft of Chattels by Aft 
of Law 5 though they are Realj they 
are of the lame Kinds as Things Perjonal, 
Therefore vide ante Sell. 27. 
Only with this additional Exception, 
That Chattels Real go not to the Huf- 
band immediately by the Marriage, 
unlefs he furvives the Wife, 
a. As to the Acqueft of Eftates of Freehold 
by Ad in Law, there is only the Title 
Occupancy which here comes m. 



3. As to Matters of Inheritance, the Titles 
of Acqaefts therein by Law fecin to be 
of two Kinds, viz. 

1. Such as is applicable to all Eftates 
of Inheritance, viz. Defcent. 

2. Such as is applicable only to the 
Acqueft of Eftates in Vec-Simple. 

I. The Aft in Law applicable to the Ac- 
queft of all Eftates of Inheritance, Defcent, 
or Hereditary Succellion. 

And this is either, 

1. Of an Eft ate Tail. 

2. Of an Eftate in Fee-Simple. 
Touching the Defcent of Eftates Tail * 

the Manner of the ^imitation directs 
the Defcent as aforefaid.- 
Touching the Defcent of fee-Simple, Two 
Things are confiderable, viz. 



And that is either 
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1. The Rules of the Defcent itfelf. 

2. The Burden or Charges that lie up- 
on the Heir that tafoj by Defcent. 

The Rules of Defcents of Fee-Simple 
are diredted, either, 

1. By Cuftom $ or, 

2. By Common Law. 

The Direttion of Defcenjs by Cuftom is 
various $ as, 
Sometimes to all the Sons, as Ga- 
velkind. 

Sometimes to the youngeft Son, 

as Burrow Englifb. 
Sometimes to the eldeft Daughter, 
or youngeft,^-. as fome Cu- 
ftomary Lands. 
The Direftion of Defcents by the Com- 
mon Law, and the Rules thereof, are 
divers, viz. 
*i# Relating to the Quality of the 
Perfons in the Line, 

Ajcending, 
. Defcending, 
And Tran/verfal. 
2. In relation to the Number of 
Perfons inheriting, viz. 

One, if it be a Male, is Heir. 
All, if they are Females. 
And here the Learning of Par- 
ceners and Partition. 
3« In relation to the Impediments 
of the Defcent 5 as, 
legitimation, 
Half-blood, 

Attainder 7 



Digitized by 



€&e 3nalp00 of t&e lain. 



85 



Attainder, 

Or Corruption of Blood. 
2. The Burden upon the Heir: /fcw and 
wiwv chargeable. 

1. With the Debt or Covenant of 
the Anceftor. 

2. With the Warranty of the An- 
ceftor. 

II- The Second Kind of Means of Acqui- 
fltion by A6k in Law, refers only to Ejiates 
in Fee-Simple \ as, 

Ftrfi y by Prefcription or Culiam ; which k, 

1 . Of Things in Grofs and Subftant'rut : 
And thus a Right of an Incorporeal 
Inheritance is gainable. 

2. Of Things incident and appurtenant, 
And here of Prejcription or Cuftom * 

the Nature, Kinds, and fcffedts 
thereof. 

Secondly, By Efcbeat \ which is either, ^^.49- 
u For Default of Heir. 
2; For Attainder of the Tenant, viz. 

For Felony, to the Lord. 

For Treajon, to the King. 



SECT. XXXIV. 

Concerning Acquefts by the Means, of the 
Party. And Fir(t % By Record. 

ACquefis of Eftater, by the Means of the 
Party himielf, may be of Two Kinds, 
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1. By 
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1. By Wrong, 

2. By Right or T/7fc. 

jfcquifitions by Wrong are alfo of Two 
Kinds, viz. 

j. By JTiw/g to a Chattel 5 as, 

Ejeftmeut of Farm. 

Ejeitment of Gar J. 
2. By Wrong to a Freehold * as, 

Abatement \ 

Jntrufion * 
UfurpaUon. 
Acquifition by Right or Tttle 9 is likewife of 
Two Kinds : 

1 . By Conveyance. 

2. By Forfeiture. , 
Acmiifition ly Conveyance. Here may be 

brought in all the Methods and Courfes of 
Affurances and Conveyances of Lands, ^ which 
lets in the j*u>ft ample and confiderable 
Part of the Law. v . , 

Conveyances therefore are of Two Kinds : 

1. By M///<r o/* Record. 

2. By Aifowr in Vais. 

\. By Afcrt/<rr of Record * they are either, 

1. By Fine. 

2. By Common Recovery, 

3. Bv ZW 

j. By jFw 5 where comes in all that 
learning, viz.* 
. i. Th^ir Kinds, 
2. their EfFefits. 
Their Kinds are in General Two, 

Finer at Common Law- 
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2. Rtftt with Proclamations. 
And here of their Kinds in /fecial. 
Their Effete 5 

1. In relation to bar Privies, or 
Conveyance of Eftates. 

2. In relation to Strangers, Non- 
Claim. 

As to Common Recoveries , therein are 
confiderable. 

1. Their Kinds, with treble, dou- 
ble, or fingle Voucher. 

2. Their Effete * 

1. In relation to transferring or 
barring Eftates in Fee-Simple. 

2. In relation to barring Eftates 
Tail, Remainders, Rever- 
fions, £sfr. 

. As to Deeds emoWd y they are of 
Three Kinds, viz. 

1. Deeds enroll'd by /fecial Culiom, 
as in London. 

2. Deeds enroll'd at Common Law. 

3. Deeds enroll'd in Purfuance of 
the Stat. 27 H. 8. or Bargain 
and Sales enroll'd ; 

Whereof hereafter, p. 93. 



G 4 SECT. 
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SECT. XXXV, 

Concerning Conveyances by Matter in Pais, 
And Firjt, Of Leeds. 

Conveyances by Matter in Pais are of 
Two Kinds, viz. 

1. Conveyances without Deed. 

2. Conveyances by or with Peed. 

I. Conveyances m Pais without Deed, are 
either, 

1, Of Chattels ; or, 

2. Of Freeholds, 

1. Of Chattels $ as Leafes, or Extpnt§ of 
Land, and jnay be either. 

By Grant or Aflignment 1 
By Parol-, ' 
By Exchange §>u<tre. 

2. Of Freehold of JLancJs by Livery, Of 
this hereafter. 

II. Conveyances in Pais with or by Deed, 
Here we may confider, 

1. Of the Nature of Deeds themfelves. 

2. Of their JLffeR or Efficacy in relation 
to, 

Concerning the Nature of I}eeds, tfcey 
pre confiderable : • 
I. Simply in them/elves : 
And here the wMe Leaning of De$ds, 

Of 
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Of the Partus thereto, and their 
Names. 

Of the Kinds of Deeds, viz. ln~ 

dented and Poll. 
Of the Parts conftituting Deeds; 
Sealing and Delivery , £gv. 
£, With relation to the Palling of Eftatesj 
3nd fo they ^re calj'd, 
Charters^ 
Grants^ 
Feoffments. 
I. Peeds fimply confiderM ; 
r. Their Conftituent Parts, Sealing 
and Delivery, 

2. The Parties to them ^ Grantor and 
Grantee, &c. their Names, £§h 

3. Their Kinds, Indented, and Poll ^ 
and the refulting from both 
or either 5 

Particularly of Eftoppel. 

%. Deeds confidered with relation to 
their Ufe, efpecially in Grants, Feofk 
ments, and other Conveyances. 

And herein we confider, 

1. Their Kinds. 

2. Their feveral Parts. 

^s to the Kinds of Deeds, they are either, 
1. Such as have their Efficacy without 
the Adjun^ of fome oth^r Cere- 
mony. 

f f Such a$ to their Effelts require ano- 
ther Ceremony %o be joined with 
them. 

I, As to tti? formff of tfrefe^ tfcey sre cf 
^hree Kinds? 

€rMs % 
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Grants $ 
Releafes \ 
Confirmations* 

. As to Grants: There are many Things 
that are of an Incorporeal Nature as, 
[Achowfons, Tithes, Liberties , Commons, 
that, 

1. Cannot pafs from one to another 
by A& of the Party without Deed. 
Yet, 

2, Pafs by Deed without any other 
Ceremony requifife. 

. As to Releafes * they are of feveral 
Kinds 1 viz. 
1. Releafes, whereby the Thing rejea- 
fed is ext'wgwfb'd in the PolTeflion 
of the Releafee * as, Rights, Com- 
mon, Seigniories, Rents, &c. and 
other Profits ifluing out of Lands 
by Releafe tp the Tenant. 
^ f Releafes whereby an Eftate is tranA 
fen'd, which Is either, 

1. By Milter k Eftate % as of one 
Jointenant to another. 

2. By Encreafe or Enlargement of 
the Eftate* being made by the 

. Reverfioner to the Leffee in 
Privity , with apt enlarging 
Words. 

. As to Confirmations, they are of Two 

Sprts, viz. - , 

j. Corroborating the Eftate of which 
it is made * as, Dean and Chapter's 
eonfiripin§ the Gfant of the Bi- 
(hop-, Patron and Ordinary con* 
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firming the Grant of the Parfon s 
or the Piffeifee that of the Dif- 
feifor. 

1. Enlarging the Eftate with apt 
Words j as, in cafe of Releafe. 

II. As to the other Sort of Deeds that 
fequire a Ceremony concomitant with 
them, to make them effectual, viz. 

i. A Livery of Seifin in the Cafe of a 
Feoffment, though by Deed. 
And here comes in all the Learning 
of Livery, Letters of Attorney to 
make or receive it, &c. 
%. Attornment requifite in Cafes of Grants, 
of Reverfions, Remainders, Rents, 
Seigniories, 

And here of Attornments \ how, by 

whom, and when to be made. 
And the feveral Effects thereof, viz, 
j. To create a Privity of Dtftrefs, or 
AMon, as in the Cafe of Fines, %ujd 
Juris clamat, J&em redd'ttum reddtt, 
Per qike Servitia. 

2. To pafs the Interef, as in Cafe of 
Grants, fingly by Deed. 

Thus far of the Nature of Deeds »n re- 
ference to the Acqueft of Lands. . 

But there are beiides this, in relation to 
■Deeds fading Unds, feveral Parts that ufually 
occur in Deeds, and which take up large 
Titles, viz. . .... 

i. The Parties, and therein their Names, 
and Names of Purchafe 5 as Grantor, 
Grantee, Feoffor, Feoffee. 

%. The Premies of the Deed* contain- 



Digitized by 



€&e aitatyfisf of W iatd* 

1. EfFe&ual Words to pafs the Inte* 
reft, as Grant, Enfeoff, &c. 

2. The Thing .granted, which takes 
in the whole Title of Comprize, 
and Nietit Comprize, viz. 

1. By what Names Things pafs: 

2. What Things are compriz'd 
Within the Grant, viz, 

1. Things in Grofs. 

2. Things paneL 

3. Things incident, appendant, 
appurtenant, &c. 

3. The Bahndum of the Deed, which li- 
mits the Eftate ; and what "Words are 
apt for this. 

4. The Refervation or Reddendum-, and 
what mail be faid a good Refervation. 

$. The Covenants j which are of Two 
Kinds : 

jft, Covenants per/onah and their Ei- 
polition. 

And here of Covenants as, 

1. What fhall pafs with the 
Land, and what not. 

2. Their Eipofltion. 

idly, Covenants real, which is Warr 
ranty. 




Collateral 
a. What their $$m : 



t. By 
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1* By Way of Aft ton, Voucher, 
Warrantia Cbaru, 
2. By Way of Bar, or Rebutter. 
6. The Condition or Defeafance. 
And here all the Learning of Conditions 
and Limitations: Ana incident to 
this, Learning o£ Deeds falls in thofe 
Two great Titles, wz. 

1. Monjlrance de Faits, or where 
Deeds are neceflary to be plead- 
ed or ftiewn. 

2. ExJ>ofition de Faits \ which is fall 
of infinite Variety, according 
to the Texture of Deeds, and 
their feveral Claufes. 



SECT- XXXVL 
Of Coftvejances by Force of Statutes. 

AN D thus far of Conveyances according 
to the Courle of the Common Law-, 
and now I proceed to; Conveyances, according 
unto , or by Force or Power of Adts of 
Parliament. 
Conveyances according to, or by Virtue of 
,of Parliament, are of Two Kinds, 



n. By Way of Bargain and Sale, accord- 

ing to the Stat. 27 If. 8. 
%: By Way of Ufe. 
And this latter is either, 

1 I.\Wi& 
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1. With Tranfmutatita of Poffet 
lion* as, , 

By Feoffment or Fine. 

2. Without Tranfmutation of Pof- 
feflion * 

By Covenant to ftand feized. 
And this is a large Field, for all the 
Learning of Ujes come in here \ as, 
Of Confiderations fufficient to raife 
it. 

Contingent Ufes, &c. 
How deftroy'ds 
How revived. 

3. By Way of Devife. 

And here all that voluminous Title 
of Devifcs, and the Incidents 
thereto, may be introducd. 



SECT. XXXVII. 

Concerning Cuflomary Eftates. 

THUS far of Eftates at Common Law, 
we come now to Cuftomary Eftates^ 
viz. Tenant by Virgc> or by Copy of Court- 
Roll. 

And becaufe this is a fpecial Kind of Cu- 
ftomary Eft ate % and I lhall not have agaioJ© 
do with it, I lhall fhortly confider thefe 
Two Things, viz. 

1. The Nature or Kinds of Eftates gran- 
table thereof. 

2. The Incidents relative thereunto. 

1. Touch- 
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1. Touching the Mtfwv of Eftates gran* 
table, the Cufiom dire&s it. 

For by Cufiom it is grantable, 

1. In Fee-Sim fie. 

2. In Fa-Tail : And here of the 
Entailing Ctpybolds, where it may 
be, and how barred. 

3. For Life or Lines. 

2. Touching the Incidents relative to Co- 
pyholds, they confift either in, 

£1. Modes of Acquiring: Or, 
2. Manner of transferring.'] 
Touching the transferring the Intereft of 
the Copyholder, it is done, 

1. By Hereditary Defcent: And here 
of what Effeft or Ufe the Heir's 
Admiffion is. 

2. By Surrender $ which is either, 

1. In Court. 

2. Out of Court, into the Hands of 
the Lord, the Steward, Cufto- 
mary Tenants when warranted 
by the Cuftom. 

And the Effeft of fuch Surrender v 
where, when, and how it muft 
be prefented. 
The Learning concerning Copyholds is 
;rown very large, and takes in very many 
Particulars : For Inftance * 
1. Who is Lord to make a Grant or Ad- 
mittance : What a Dominus pro Tempore, 
or a Dijjeifor, may do therein. 
1. Who is a Steward to perform that Of- 
fice, and his Power tnerein. 
1 

3. What 
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5; What fliall be faid a Copjbold Manor, ot 
a Copyhold Court* to enable fuch Grants, 
4. What {hall be faid a Forfeiture of a Co- 
pyhold Eftate: 
By 0fe/ f 
By Alienation \ 

By Refufal to perform Services. 
Who fliall be bound by fuch Forfeiture* 
Who fliall fake Advantage of it; 
What fliall be a Difpenfation with it. 
Befides which, there are very many more 
Conflderables will fall under the Title o€ 
Cuftomary Ejtates, 6v Copyholds. 



SECT- XXXVIIL 

Of Tranflation of Property by Forfeiture* 

I Now come to thofe TranftatioHs of Eftates 
which happen by Default of the Tenant 
in Fee-Simple, viz. Such as are Forfeitures 
ot his Eftate. 
And thefe are of feveral Kinds ; 

1. Forfeiture by Attainder ± either, 

ifi, Of Zreafon, which gives the Land 
to the King by the Common Law, 
(And this lets in all the Learning 
touching Offices, Petitions, Or, 

idly, Of Felony 5 whereby it efcheats 
to the Lord whereof before, />. 85. 

2. Forfeiture by Purcbafe in Mortmain 
without Licence, whereby it goes to 
the Lord. * J ^ 

3- For- 
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3. Forfeiture £7 C#«^ from doing his 
Services per Bienmum. (And here comes 
in the Learning of Ceftons.) 

4. Forfeiture by Alienation centra Formam 
Collationis. 



SECT. XXXIX. 

0/ Wrongs or Injuries. And Ftrfl, Of 
Wrongs to Perfons* 

T Come now from the Confederation of 
J. Rtibts or Jura y to conflder of Wrongs or 
Injun* i wherein I fhall take this Order, 
viz. 

Ftrft, I fhall purfue the feveral Natures of 
hjurtes, as they are federally applicable to 
thofe Things which are the Subjects where- 
to the feveral Rights aforefaid are adhe- 
rent. 

Secondly Becaufe it will be a fhorter and 
plainer Way to mention the feveral Natures 
of the Remedies applicable to the feveral 
Kinds of Injuries, or Wrongs, I fhall men- 
tion thofe Aflions that are applicable to the 
Several Injuries, together with the Injuries 
themfelvesi leaving the farther Explica- 
tion of the Manner of Application of thofe 
Remedies unto the Third and Proper Head 
concerning Reliefs or Remedies. ' 

As to Injuries, or Wrongs, they are of Two 
Kinds, viz. 

H 1. Such 
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t.ISuch as are of Ecclefialiical Conuzarice. 
l Such as^are of Temporal Conuzance. 
Such as are of Ecclefiajiical Conuzance, are 
either, 

1. Criminal. 

2. Civil. 

1. The Wrongs Criminal of Ecclefiajiical 
Conuzance > are fuch as are Publick Scan- 
dal* and Offences, wherein the Judge 
Ecclefiafticai proceeds, either, 

1, At the Profecution of fome Per- 
fon: Or, 

2. Ex Officio, & profalute amm*\ as, 
In Cafes of Adultery, Fornication, In- 
crft, Propbanation of Sacred Things 
or Times, (or Places,) Blafpbemy, Hf- 
tejy, and divers Others. 

2. Wrongs Civil of Ecckfiaftical Comnance, 
are of thefe Kinds* viz. 

1. Defamation in fome Particulars. 

2. £//Zw, their Right, Subftradlion, 

&c. as alfo Oblations, Mortuaries, 
Penfions. 

Caufes of Spoliation in relation to 
Benefices Ecclefialiical. 

4, Matters of Matrimony and Divorce. 

5. ^///j* or Tejiaments, and Admini- 
ftrations. 

Thofe JTttMgj that are of Temporal Conu- 
zance, are of Three Kinds • 

i. Such as are of the Conuzance of the 
Admiral's Courts as Piracy,- Depreda- 
tions, and Wrongs on the High Sea. 

2, Such 
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2. Such as are of the Conftable and ;Jfor- 
Jbah Court j as, Ufurpation of CWr of 
^atwj, Matters of Precedence, &c. 

3. Such as are of the Conusance of the 
Common Law Courts. 

This latter Head is very large and ex- 
tenfive$ but in general, may be di- 
vided into Two Kinds : 

1. Such as are Criminal or Puhlick 9 
wherein the Wrong-doer is pro^ 
ceeded againft Criminally. And 
thefe are to be diftributed under 
the Titles of Pleas of the Crown> 

2. Such as are Civil or Private- 
wherein at the Suit or Profecu* 
tion of the Party injur'd, he has 
Reparation or Right done. 

Touching Injuries to Civil Rights or fate- 
refis, they muft be diftributed according to 
the feveral Natures and Kinds of thofe 
Rights which by thofe Wrongs are injur'd : 
And fince we have already before confi- 
der'd of Two Sorts of Rights, viz. Rights of 
Perfons, and Rights of Things, \ ftafl begin 
with thofe Wrongs that relate to the Rights 
of Perfons. 

And fince in the Diftribution we have 
made of the Rights of Perfons, we have ob* 
ferved, That the Rights of Perfons have a 
double Confideration, viz. 

1. One j4b/olute, In reference to the Per- 
fon himfelf. And, 

2. Another Relative, with relpeft to the 
Perfons related to him. 

H 2 We 
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Wrongs therefore of Common taw Com* 
icma, which are Wtvute or Cruil, are fuch 
as are done either, 

1. By Particular Pafons\ fcr, 

2. By Countenance of Legal Proceedings. 
And the former Fart of thefe /Tnvjgj, are 

done either, 

i/, To the Rights of Ferfons^ or, 
2<//y, To the -Rights of Things annexed to 
Perfons in Point of Prdperty or Efiate. 
As to Wrongs that are done to Pet forts , or 

in relation to the Rights of Ptrfcns, they are 

of Two Kinds : 

1. Such as relate to the Perfon confider'd 
abfolutely and in himfelf. 

2. Such as relate to him, as lie ftandsin 
fome Kind of Relation to another Per- 
fon. 

As to fuch Wrongs as relate to the Perlhn 
himfelf, they are of Three Kinds. Eveijr 
Man has a Right to his^own Peribn* and 
a Wrong done to that, is neareft to 1rim, 
becaufe a Man has the greateft Propriety 
in his own Perfon. 

And the Wrongs thereunto are alia of 
Two Kinds, viz. 

1. Wrongs to bis Bcdy. 

2. Wrongs to his Nome or Reputation: For 
I reckon this aifcongft thofe Wrongs 
that are done to his Perfon. 

I. The Wrongs to his.Bocfy are of Two 
TCinds, 'viz. 

i. Af[aults?> as, 'Beating, l Maiming>Wound~ 
ing of a Man: 

Wherein 
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Wherein the Law gives a double Reme- 
dy, vh. 

i. Prevent kmah % by Security of the 
Peace. 

a. Remedial, by Aftion, either of 

Affauh, 
Battery, 

Wounding^ 

Appeal of Mayhem. 
2. lmprtjonmcnt , without lawful or juft *lnft. 
Caufe: 

Wherein the Law alfo gives him a double 
Remedy, viz. 

1. To jv/Htftf or tfwii f£* Imprijon- 
me tit, as by Habeas Corpus into 
the Afjfjfi or Common Pleas, 
Writs of Mainprife.De Odio f§Atio, 
Be Homme RtpUp* n &>* 

2. To recover Damages by Way of 
Compensation for it, bjr Aftion of 
Fal/e Impri/onment j or if the Impri- 
fonment be lawful, but the ftirty 
bailable, and his Bail refufed , in 
fome Cafes a fpecial A&ion of the 
Cafe upon the Stat. 23 H. 6. 

II. As to Wrongs done to his Name, they 
are of Two Kinds, viz. 

1. Scandal by Words fpoken, Libels, Pic- 
tures, &e. wherein the Remedy is to 
have Comtenjation in Damages by Ac- 
tion of tne Cafe. 
And here comes in all that large Ti- 
tle of Anions of Slander, and what 
Words are fcandalous. 

H 3 2. Un- 
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2. Under Pretence of a Legal Projection % 
but falfe and malicious as, for a falfe 
and malicious impofing fome great 
Crime by Complaint to a Juftice of 
Peace, or by preferring a Bill of In- 
di&ment falfly and malicioufly. 

The Remedy the Law gives, is, 

1. Sometimes by an Anion of Con- 
/piracy. 

2. Sometimes, and more ordinarily, 
by Aliion upon the Cafe. 



SECT. XU ! 
Of Wrongs, to Perfons under Relation* 

THE Wrongs that are done to a Perfon 
under fomt Kind of Relation, prin- 
cipally take in the Three Oeconomml Rela* 
Jions before, mentioned * as, 

1. Hujhand and Wije H . 

2. Parent and Child. 

3. Mafier and Servant. 

. And fome of the Civil * 35, 

1. Guardian, and Pupil. 

2. l*ord and Itnant, '&c> . 
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i # F/r/?,. For Hulbcwd and as where 

the Wife is taken away from thVRuf- 
band, the Law has provided, a Remedy 
for him by A&ion of Trefpafs J)e Uxo- 
re Abdatta. So if (he be beaten* a fpe- 
cial ASiori of Jrefpafs (on . tfreXafe) 
for beating his Wife, per quod Qjifprluim 
amtfit. •/ ;x 
2. As to Varent arid CFild Wwngs of 
this Kind are either, \ . \ " 

j. By taking away the Child under 
Age out of the Cuftody^of the 
;; ; ' Parent, where the -Remedy i% Ao 
\ ' 1 tion of -Trefpafs.. , * ^ 
' By taking kway,'&n$ m^rcving 

~" A ' . ( tHe Heir within Agf :.XW.A rw ^ 
: ! j r s, 7 r^//} or .RAfyfimiv&o re- 
dote* framages^ ai$ v tfo ^/H ue °^ 
the>Marriage. : . . > - ."^ . 
~ ' 3 As to M after m&\~Seryak\ : \ ^ 
* : I . If a SerVant be rqtain d fcy - ano- 
th'erWef^re 1 hjs;Time js'jpxnirM * 
* lUiitedy ' is, A&W <: on "the , Qafe. 
2, If a Servant be beaten; Whereby 
he is difabled to work the Re- 
medy is, A£tion of Trefpafs or 
Cafe, per quod Servithtm amifit. 
We come now to Inter efts of Civil Rela* 

t\ons x and the Wrongs therein rcjpe& t 

iVVuafdian and Pupil 

2. Lord and Tenant. 

3, tori and Villein % 

j > r ? H 4 1 *< As 
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1. As to the firft of thefe : The Guardian 
has an Intereft in the Pupil in thefe 
Two Kinds of Guardians: 

1. Guardian in Knights-Service. 

2. Guardian in Socage. 

If the Ward be taken away, or taken 
away and married, it is a Wrong to the 
Guardian, and remediable & 

1. By Trefiafs. 

2. By Writ of Ravjjbment of Ward. 
, 3. By Writ of Right of Watd. 

2. As to that of Lord "and Tenant: If 
they be Tenants at Will, and either by 
Menaces, or by unlawful DiftrefTes, 
they are driven away from .their Te- 
nancies, it is a Wrong which the Lord 
may repair himfelf in by Ipecial Ac- 
tion of the Cafe. 

3. So if a Villein be forced from his Ser- 
vice, or beaten or maimed lb that he 
is difabled to perform fuch Service, an 
Action of Trefpafs lies, per quod Ser- 
vithtni ami fit. 



I • - SECT. 
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SECT. 20,1. 

Of Wrongs in relaiion id Rjgbts of Things, 
AndRrftt cf Thirds Ptrfonel. 

Hitherto of 0tagx< « they relate to 
Perfons, either aWblutely, or ande? 
Relations Oeconomteal or CM $ I coriie no# 
Jb fuch Wrongs as relate to and 
toofe are either; 

t. tb Things Perfonal, 

1. To Wtmgs Reed. 

Wrongs relating to Things Perfonal of 
there Kinds* vk. Atieording to the Kature 
of the Things : 

ii Feffohcd things in Pbfleflirih, 

2. Perfonal Vhittgs in A«ion. 1 

. I. As to firsts/ f t/jjjji in Pojfc^w, viz. 
Goods, Cattle, Money, 6ftr. the Wrongs there- 
to are of Two Kinds : 

i. An Unjuft Taking, or a Taking and 
Detaining of them, which is an Injury, 
and for which the Party grieved has 
his Reniedy, viz. either, 

i» To have the Things themr e lves, 

if detained by Replevin. 
*. To have Reparation in Point of 
i&fta&s hy Adtion, either of 
Irejpafs Vi & Arnus, or of trover 
and Converfton. 

2. An 
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2. An unjuft Detaining, withput an un- 
juft Taking. 

The Remedy : - 
j. The Things in Specie, by Reple- 
... wi/,- it-taken for Damages only * 
: - or;;. \ A \ . 

a. -Trover and Comer/ion for the Thing, 
or if it cant be had, for Damages 
, . [ by Detinue. - \ ^ * ' 
/fAnd .although; Charter concerning lirifl 
be inthe Realty in refpeft of, their Relation 
to theXandv y^t they^re not in themfelves 
any more than Paper, or Parchment, apd 
Wax and therefore are within .thc.^fore- 
(aid Rules, in refpeci of taking -or detain- 
ing them. 

II, Per foyial Things in Jciion are lifcewife 
of Two Kinds : . : : 

1. Such Things in Action as arife by 
exprefs; Contract or Agreement. 

- 2 K Such, Things in A£tion gs arife by 
\ implied Contra^ or Quafi ex Con* 
iratiu. - < , j . 

i. The fprmer Kind are pf Tvyo Sorts : 
j . ; By Deed ox Specialty : 

2. Without Deed or Specialty^ 

i. Thofe that are with or £y Specialty are 
ralfoof Two Kinds, w. / ^ 
i. Debts: 

. , Apd.lhe J^W^ that ri/i/ur tp them 
'Vi? Non-payment according to the 
v Peed- ' : 

The Remedy is ^6tign t of Debt, to 
recover the Debt itfelf, and Da- 
mages for Nonpayment, 

2. Co* 
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2. Covenants : *« ■ . 

The Wrong herein is Breach of Cove* 
nant. 

The Remedy, ASion of Covenant: 
And here comes in the Learning 
of Covenants. 
What Words make a Covenant. 
What Covenants pafi to the Af- 
. fignees,©*. 
2. Thofe that are without Specialty. 

1. D^/i : . - 

The Wrong and Remedy the fame as 
before, in Cafes of Debts by Spe- 
cittkyr 

And hither -alfo may be referred 
thofe Chines, which though they 
favour of the Realty, are yet re- 
coverable . by A&ion of Debt * 
as Rents referv'd on Leafes for 
Years, Relief, @\ 

2. Promifes-y for a good Confideration, 
whether they be Promifes that arife 
by Law, or fuch as are collateral 

Remedy in all fuch Cafes, is to recover 

Damages by Attion on the Cafe. 
And here comes in, Warranty of Chat- 
tels upon Sale. 
2. Such Wings in Aftion as arife by an 
implied Contract are many : For Inftance 5 
1. In Contrails for Wings, it is generally 
intended, That none fell any Wing that 
he knows not to he his own ^ if he does, 
an Aftion on the Cafe lies in Nature 
of Djfceit, 

2. In 
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2. In Contrails for Vt&uah t is implied, 
TM tbef care nrt uHwbdJom s it they 
be, an Adtion of the Cafe lies. 

3. In Perfoits tfcit undertake a Common 
Trvtfir it is impl^d, Zbat tbe}perform it * 
otherwife an Affcion on the Cafe lies. 
As for Inftance : 

Id the Cafe of, 

1. A Common Hoft, is to fecure 
Goods in his Inn, 

2. A Common Carrier, or Bargeman, 
to fecure the Goods he carries. 
A Common Farrier y that he per* 
form his Work, will, without 

: hurting the Horfe. 

4. A Common Taylor , that he does 
his Work well 5 and fo of other 
Trsdefme6,$fc 
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SECT. XLIL 

Touching Wrongs to Things Real, without 
dijpoftejfing the tarty j and their Re- 
medies. 

I Come now to thofe Wrongs or Injuries 
which are done to things Real, and the 
Rights of them. 

And thefe may be divided in thefe Two 
TCinds, viz. 

i • Buch as we without a Removing the 
Owner or Rroprietor out of Poffeifion. 
2. Such as are with a Remover of him 

out of his Poffeflfion. 
Thole whkh are without a Remover out 
of ToffdfioH, are of feveral Kinds : I fhall 
reduce 'em to thefe following, viz. 

i. Trefpaffcs by breaking any Mans 
G*orad, Skates, ©V. by the Party 
(Trefpaffor) hirnfelf, or by his Com- 
mand, or by his Cattle, &c. 
"Remedy, to repair the Party in Damages, 
by AQioa of Trdpafs, Qyare Claufum 

>%?*fLfcwtes 9 • or Jhmoj<m$es, either, 

i. To Inter efts in Things Gorfareal, as 
Houfes, &e. by (topping Lights, 
ire&ing Lime-Kilns, or Things an- 
noying another's Dwelling, or with- 
drawing Water from -a Mill, &c. 

2. Or, 
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2. Or, To Things Incorpedl $ as, 

1. To Chemins or Ways, by obftruo 
ting them, &c. 

2. To Markets, by erecting another 
Market too near them. 

3. So of Ferries, by eredting another 
too near. 

And infinite more Inftances may be 
given, the Title of Nu/ances oeing 
very large. 

The Remedies in all thefe Cafes are 
either, 

1; Without Suit * to abate, or to 
remove them, if done to /«- 
heritances Corporeal qt Cbemins* 
2. By Suit i as, 

1. §>uod permittat 9 AJfife of Nu~ 
fance, to remove the Thing, 
and recover Damages. 
1. Aftion on the Cafe to reco- 
ver Damages* Vide Seft. 46. 
&f 47. 

Difturfawes : And this principally con- 
cerns fuch Real Things as are Incorporeal: 
For Inftance \ • , , 

1. Difiurbance to prefent to a Church 
, pre/entable: And this concerns 
vowfons, and 0/ Patronage. 
And the Remedies relating thereunto 
are, 

$>uarc lmpedits\ 

Affize de Darrein Preferment \ 

^uare Incumbravit $ 

JV* Admittas \ 

Breve Epifcopo ad admittenctClcricum. 

And 
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And this is a vaft and a curions Piece 
of Learning. 

2. Dijlurbance of a Pcrfon to enjoy bis 
Francbi/es; as, 

Difturbing fiich as come to my 
Market, or to my Leet ^ 
Forcing them to come to another 
Court $ 

Not permitting a Perfon to hold 

his Courts or take his Toll. 
And many more of theiike. 

The common Remedy herein is 
by Adtion on the Cafe. 

3. Dijlurbance of Commoners to enjoy 
their Common $ furcharging the 
Common by one that has Com- 
mon s or by putting in Cattle by 
one that has not Common * by 
ere&ing a Warren to the Preju- 
dice of the Commoners. 

Here the Remedy in fome Cafes 
may be by Admeafurement, Af- 
file, §>uod Permittat : 

But in moft, and indeed in all 
Cafes of this Nature, it is ufual 
by A&ion on the Cafe. 

4. Dijlurbance s of Ways. 
The like Wrongs, 
And the like Remedy. 

4. The Fourth Sort qf Injuries are* Sub- 
fir ad ions of Cujloms, Duties, or Ser- 
vices Real } as, 
Suit to Cburt 5 
Suit to Mill 5 
Homage 5 
2 Fealty ^ 
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Fealty 5 
Rents, fcfr. 
The Remedies here are various: 
For, ift 9 If the Sa vices are accom- 
panied with a Tenure % the ordina- 
ry Remedy is either, 

j. Without Stik, by DMrefs. 
And hereof Difkejjes, Avow- 
ries^ &c. 
z. With Suit 5 and then, 
i. If they are Rei\ts referved 



zJJy> If thofe Services are without 
Tenure y as Svrit to Mill by Cuftom, 
&c. th$ Remedies are ikfo- 
lendium, A&ion on the Cafe. 
5. The Ftfth Sort of h\urics is /F^/fe, or 

Deftrnfiiw. 
And tbi$ /^iry is of T\#o Kinds, accord- 
ing tQ thefe Relations, v'fz. 
1. In relation between the Owner of the 
Soil, ani he that has a Psofit appren- 
dre out of it 5 as, E$<wrf> Pawtcge, 
&c 

U the Owner of the Soil deftroys the 
Wood, the Remedy lies by Aftze. 

Aftion on the Cafe td recover Da- 
mages. 




medy is Affion of Debt. 



%. If they are Rents of Free- 
hold, Remedies are by Af- 
file in cafe of Sei&n and 
Diffe^n. 



2. Ill 
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2. In relation between the particular Te- 
nant and he that has the Reverflon or 
Remainder of Inheritance $ as Wad in 
Houfes, Woods, Lands, &c. is a Difin- 
herifon to the Reverfioner , who has 
Remedy either, 

i. Preventive by Eftr element y prohi- 



a Tenant, where the Land is in 
Suit: Or, 
2. Remedial, by A&ion of Waft\ 
In the Tenet \ 
In the Tenuit. 
And here comes in a great Flood of 
Learning : 
What fhall h% faid Wafi ; 
When, and againft whom it lies, * 

And although under this Title of Wrongs, 
without Removal of Pojfejjion, I have brought 
in Remedies by Aflizt y ^ &c. which always 
fuppofes a Difpofleffion, 1 yet really it is no 
Difpoffeifion in thofe Cafes before inftanced, 
becaufe they concern Things Incorporeal^ 
wherein, though the Party may admit him- 
lelf diffeifed, it is but a Difleifin at Elec- 
tion, and rather made a Diffeifin by his 



IhaUnot dilpute, than truly fo. And novr: 





Aflize, which the Wrong-Doer 
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SECT. XLIII. 

Concerning Wrongs which carry with them 
an Amotion of toffejfon. 

TH E Wrongs which carry with them an 
. Amotion of Poffeflion are of Two 
Kinds, and concern, 

x. The Rights of Chattels. 
2. The of Freeholds. 

L As to the */ Chattels, whereof 

the Party is difponefs'd by a Wrong-Doer, 
they are thefe, viz. 

1. Leafss for Years. 

The Remedy i$ by ZjeMiohe firnue $ or 
if by the Reverfioner* Quare ejecit 
infra Qerminum. 

In both which, at this Bay* he reco- 
vers Damages, and the Poffsfflan of 
his Term. 

2. Wardfbips and Holding over for fingte 
or double Value. 

The Remedy is, j£h<w Maritth 
£/4 jww SatisfaHo, Ejeffione Guftodid, 
and againft a Stranger, a 0/ 
Right of Ward. 
: - 3. ^ mints ly Stat. Merchant, Stat, Stojili, 
and £%/f.' Though they have but 
Chattels, yet the Statute gives them 
Remedy for their PofFdfion by Affile. 
II. I come to the Rights of Freeholds., and 
the Wrong done to them, together with an 
2 Amotion 
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Amotion of the Foffefftan : And thofe Rights 
are of two Kinds, vit. 

i. Some only compatible to them that 
claim not only a Freehold, but any 
inheritance. 
a forte Abat are common to any that 
j , haVe a Freehold only. 
\V And accoftfingly, their Remedies will 

be fctreiafly <mrerfifyU 
Theft Wfetigi are of feVeral Kinds, viz. 
Moments ^ 
Intrufion $ 

DifcufiiM&kces 

DefofeetaMi ^ ; 'V. .-. 
jjfr, Abatement i* where ona* enters after 
the Death of the Anoeftor, before the 
Heir enters. 

The Remedy n accoi&ng td the Na- 
ture of the Defcent from^ his An* 
ieftor, 

tyAfize df Mvrtdatitefler h 
Writs of Aile, Befaile f Cofinage. 
2dfy y Imuftim is an EntriAg <s>t Continu* 
ing ' in P&flVffion after »n Eftate for 
life tftrtWnrined. 

The Remedy: He in the Reverfion or 
Remainder may enter ^ or if his 
Entry fee taken away, has his 
Writ of Intrufion. 
%dly, Diffeifm is a lafgd title, and is an 
unlawful Entry and Otifter of him that 
has an aftaal Seifin and Freehold. 

I 2 And 



Digitized by 



C&e analpOjS of ttjc IM. 

And it is either, 

i 4 With Force: In which Cafe the 
Party diffeifed has his Remedy, 
either, 

1 . By Writ of Forcible Entry upon 
the Stat. 8 H. 6. to recover 
thePofleffion, and Damages. 

2. By Aflize of Novel Diffeifin 
to recover his Poffeffion, and 
Damages, and the Party to 
be fined and imprifona for 
his Force. 

3. By Writ of Entry in Nature 
of an Alfize, to recover his 
Seifin and Damages. 

2. Without Force \ And for this he has 
Remedy by Affile, ov Writ of En- 
try, ut futra. 
Now both thefe Diffeifins are either of 
Things Incorporeal, or 
Things Corporeal 
i. Of Diffeifins Incorporeal: This is not 
always a Difjeifw at theEle&ion of 
the Freeholder. 

And Diffeifins^ of Inheritances Incorpo- 
real are various, according to the 
various Kinds of Incorporeal Inhe- 
ritances \ as, 
Commons \ 

Profits apprendre in another's 

Soil\ 
Offices-, 
Tythes-, 
t ^ Rcntf by Refcitt; 
Replevin *, 

Enchfurc 
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Enclofure \ 
Denial. 

2. Diffeifin of Corporeal Inheritances are 
of Two Kinds : 
i. With an AHuol Oufter, as is re- 
quifite between 
Jointenants, 
Parceners, 
Tenants in Common, 
t. Without an AHual Orfer, even 
by the Dijjeiftes waving of Fof- 
feifion upon an Entry made. 
And all thefe Kinds of Dtfei- 
fins are done either to the 
Party himfelf, or to his Pre* 
deceflbr or Anceftor. 
And the Remedy is, 

By Writ of Entry fur bijjeifm. 
And thefe Writs dtEntrji/iir Difjeifm 
are either, 

1. In Nature of an AfTtffc againft 
the firft Difleifor* or in the De- 

, grees, as in the Per, or Per & Cut, 
againft the Feoffee of the Differ 
Jor or his Feoffee : Or, 

2. They are in the Poft when the 
Degrees are fpent, or when the 
Tenant comes in under the Dik 
feilbr in the Poff\ 

As the Lord by Efcbeat, &c. 
And this Learning of Diffeifins, 
of Affixes, and of Entry fur 
Diffeifin, are large andcompre- 
henfive Titles, and of great 
Variety and Exterft. 
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Ufurpation : This Title refers only 
to Advowfons where one that has no 
Right to prefent, prefents to a Church, 
and his Clerk is admitted and inftitu- 
ted, and continues in by Six Months. 
The Remedy is by Writ of Right of 
Advowfon for the Patron in Fee- 
Simple. 

And this alfc takes in all the Learn- 
- ing of Advtwfonfy and the Provi- 
lions made by the Stat. Weft. 2. to 
favc the Right of Poffejjory Aftions 
againft Ufurpation : 
> " 1. Where it is upon the Prede- 

cefTor, 

. . 2. Where it is upon the Ance- 
ftor in Tail. 
* * * • 3. Where upon Tenant for 
Life, Guardian in Chivalry, 

&c. 

jtblh DifiantinuUnee : This is where he 
that aliens has not the full Right, yet 
it puts the Party injurU thereby to his 
real Action*, as in thefe Inftances, 

viz. 

C*. Lit. t. When the Alienation is by Tenant in 

326. b, Tufy the. Remedy is» for the Heir in 

fPaiL, * by Pormedon in Defcender * for 
the Reverfionfcr, by Fomedon in Re*> 
verter\ and far the Remainder Man, 
\>Y'Fofmed<m in Remainder. 
2 . W hen the Alienation was by the Hut 
band feized in Right of the Wife * 
at Common Law the Wife was dri- 
■ ' - i . v ven 
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ven to her Cut in Vita, in or out of 
the Degrees, as the Cafe fell out. 
But now {he may enter (unlefs a 
, Defcent be caft) after her HuC- 
bonds Death, by the Statute 
11 H.j. 

3. When it was by aBiftiop, &c. ali- 
ening without the Affent of the 
Dean and Chapter at Common Law, 
his Suoceffor was driven to his Writ 
of Entry Sine Affenju Cap'ituli. But 
this is remedied by Stat. i & 1 3 Eiiz. 
The Learning of Difcontinuances is 
alfo very curious $ as. 

Who may difcontinue ^ who 
not. 

What fhall be a Difcontinu* 
once \ and what not. 
And as the Learning thereof is 
ample, fo is that of the Re* 
medies thereof, by Forme don, 
&c. 

6tbly> Deforcement: And this is a larger, 
and a more comprehenflve ExpreiJion 
than any of the former * for a DiJJeifor, 
Abator, Intruder, Di/continner, Ujurptr, 
and thofe that claim under them by 
Feoffment or Alienation, are all Deforceors. 
But the proper Application of the 
Word is to fuch a rerfbn, who, tho* 
he has not a juft Right, has yet re- 
cover^ againft, or barred him that 
has the true Right, either, 

I 4 i. Jh 
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1. By Default. And then the Re- 
medy for the Party fo deforced 
is, 

IF he had only a particular 
Inter eh \ by ret quod ei Dc- 
forceat. 

If he were Iffue in Tail of 
him that fo loft, by Forme- 
don. 

If Tenant in Fee-Simple, or 
his Heir, by Writ of Right. 

2. Or in a Real Aftion of an Info 
rior Nature * as Writ of Entry, 
&e. And then, 

1. Of the IfTue in Tail of him 
that fo loft, or is barred. 
The Remedy is, by Forme- 
don in Defcender. 

2. Of the Tenant in Fee-Sim- 
ple that lb loft, or is bar- 
red. The Remedy is, by 
Writ of Right. 



SECT, XLIV, 

Of Wrongs that have the Countenance 
of Legal Proceedings of Courts. 

Hitherto I have proceeded in examin- 
ing Wrongs done by Parties them- 
(elves j I now come toconfider of Wrongs 

doue 
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done by Courts or their Officers, in rela- 
tion to Legal Proceedings. 
And they are of Two Kinds, vrt. 

1. Wnen the Court proceeds in a Caufe 
whereof they have no Jurifdi&ion. 

2. When they proceed in Caufes where- 
of they have Juriftii&ion, but pro- 



1. The former of thefe is a Wrong, and 
the Party has his Remedy or Relief 
therein, 

1. By not fubmitting to the Sentence 
or Judgment, and bringing his Ac* 
tion againft them that execute it, 

2. By Prohibition from a fuperior 
Court * as when an Ecclefiaftical 
Court proceeds in a Caufe of Tern- 
poral Conuzance * or an Inferior 
Court, that has a limited Jurifdic- 
tion, holds Plea of a Thing done out 
of its Jurifdi&ion. 

2. The latter is when they proceed erro- 
neoqfly, or by committing fome Mi- 
ftake in a Matter within their JuriP 
di&ion. 

This I call a Wrong : Not that the Party 
that fuppofes himfelf injured has any 
Remedy againft the Court, or the Judge 
that thus proceeds ; for if M?n Ihould 
fuffer barely for Error in Judgment, 
when there is no Corruption, no Per- 
fon would be Judge in any Cafe, But 
I call it a Wrong, becaufe, in |Truth, 
the Party has a Right to be relieved 
againft fuch a Judgment : And, 




ir la 
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1. In Cattfes Ecclefiafticcd or Maritime* 
the Law has provided a Relief againft 
an erroneous Judgment, 

By Appeal to ether Judges. 

2. In Caufes of Common Law Conuzance, 
Errors or Miftakes in Judgment are 
revers'd, 

1. In Courts not of Record, as Coun- 
ty Courts, and Courts Baron, 

, By Writ of falje Judgment, 

2. In Courts of Record, wherein 
Error may Happen divers Ways, 

1. By Error of the Jury in 
giving a Falfe Verdift : 

The Remedy is by Attaint. 

2. By Error or Di/ceit if the 
Sheriff returns a Party as 
fummoned when he was 
not, 4 whereby Judgment is 
againft him by Default. 

The Remedy is, by Writ 
of Difceit. 

3. By Error of the Court. And 
then 

The Remedy is, 
Writ of Error in a fuperior 

Court, 
Audita Querela. 
And here may come in the Learning of 
Writs of Error i and Audita Querelas. < 



SECT, 
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SECT. XLV. 

Concerning Remedies, and the Method of 
obtaining them. 

IN the former Seftions I have confider'd of 
the various Kinds of Wrongs or Injuries y 
and under thofe Diftributions have men- 
tioned their ordinary Remedies, and there- 
by have much contradted this Title \ where* 
in I (hall only give fome general Rules re- 
lating to the Manner of the Application of 
thofe Remedies, leaving every particular 
Remedial Writ, together with the Procefs 
belonging to it, to be confider'd and di- 
gefted under their feveral Titles in the for- 
mer Seftions. 

Remedies for Wrongs are according to the 
Nature of thofe Wrongs, viz. 

1. Ecclefiaftical. 

2. Civil. 

j. Ecclefiajlical Remedies are fuch as are 
applicable to Wrongs of Ecckfiaftical 
Conuzance, and take in or include thefe 
Two Generals, viz. 

1. The Courts or Places where the 
faid Remedies are to be hkd. 

2. The Procefs preceding Judgment 
and Execution relating thereto. 

2. Civil or Temporal Remedies are fuch as 
concern either, 

1. Maritime Injuries. 
, 2. Military Injuries. 

3. Civil or Common Law Injuries. 

j. In 
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1. In Reliefs or Remedies for Maritime . 
Injuries^ are confiderable, 

1. The Court of Relief: The Admiral 
Court. 

2. The Procefi preceding Sentence, 
&c. 

2. In Kemedies for Military Affairs, or 
Matters of -rfn»r and Honours, 

1. The Court is the Court of Honour, 
or Military Court. 

2. The Proceis, Sentence, and Judg* 
ment. 

(Now of little Ufe.) 



SECT, XLVI. 

Remedies at Common Law: And Firjl 
Of tbofe without Suit. 

THE Law in many Cafes provides a 
Remedy without Suit, which in gene^ 
ral is either, 

1. hy AH of the Party. 

2, #y Aft in Law. 

Remedies allowed by the Party's own 
A&, are in reference, 

1. To Things Perfonal 

2. To Things Real. 

I. In reference to 7%/irg/ Perfonal: 
j. If another does wrongfully take or 
detain my Goods, my Wife, my Child, 

9f 
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or my Servant, I may lawfully re- 
take them again, if I can, fb 1 do it 
not riotoufly. 

2. So I may .defend my felf (o^ them) 
by Force, if aflaulted. 

2. In reference to Things Real 

In thefe and lome other Cafes, the 
Law allows a Man a Remedy with- 
out being driven to it, viz. 

i. In Cafes of Nufance done to my 
Freehold, I majr remove them, if 
I can, without Riot ; as. 

1. To remove an Obftru&ion out 
of my Way. 

2. Or the Over-hanging of ano- 
ther Man's Houle over mine. 

3. Or the Obftrudion of Water 
running to my Mill. 

%. In Cafes of Rents, I may diftrain 
the Goods or Cattle that are Levant 
and Couchant unon the Tenement 
charged therewith. 

3. And fo in Cafes of Cattle doing Da- 
mage upon my Ground, I may di- 
ftrain upon my Ground Damage 
Feafant. And fo I may diftrain 
Cattle that are fold for my Toll 

3. In reference to Lands. 

1. I may diftrain, and maintain mjr 
own Pofleilion againft any Perfon that 
would ejedt or difleife me, 

2. Where I have a Right or Title unto 
Lands, and my Entry not taken away, 
I may gain the Pofleflion by my En- 
try, 

And 
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And thi* neceflarily draws into Exami* 
nation thcfc Two Thing?, viz. 

u Titles of Entry % which^are cither by 
Breach of a Condition in Fadt, or in 
Law annex'd to an Eftate that I have 
parted with, or my Anceftor. 
And here comes in, Of Conditions $ 
what are good, and what not* when 
and to whom it givrt an Entry j 



* 2. Rights of Entry: And this lets in all 

thofe Confiderations that concern the 
' Titles of Entry Congeab)e, of Defcents 

tfyat Toll Entry, or Continual Claim , of 
' K Amending Defcents by Infancy > by Stat. 

• But regfllarly 

1. In Pkrfoncrl Things in Aftion, as for 
\ttebts } tor Covenants -ot Promifef: Or, 

2. As to Rights of Real Things, where 
the Entry is by Law taken away, 
the Party cannot be his own Judge, 
but muft have Recourfe- to the 
Courts of Common Juftlce, except 
in the Cafes following, viz. 

'By AH in Law, in fome Cafes with- 
ers Suit, the Party lhall have Re- 
medy, where by bis ow* AH kc ccm* 
not ^ as, 



Debtor makes the Debtee Exe- 
cutory he may pay hirafelf. 
i. In Thiws, Real i as where a 
* Man's Entry is taken away; 
as by Defcent, or by D# (conti- 
nuance h 




1. In things Perfonal \ as if the 
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ittumrr j yet if he come to the 
Pofleflion without Folly or Co- 
v 'm* be (hall be remitted. 
And here all the curious Learn- 
ing of Remitters comes in. 



SE C T* XLVJI. 

Concerning Remedies at Common Law 
\. , . by Suit* 

Hitherto concerning Wrongs and Injuries 
in relation to Things both ifoi/ and 
Perfoual, and Remedifes for the fame without 
Suit * I now co*be to confider of Remedies by 
Suit, ajnd the Means or Method of their 
Application* : 
Remdiss by Suit feem to be of Two Kinds : 

1. Suqh as j the Parties provide for 
themHelves by mutual Canf ent. 

2. Sachr Remedies as the Law provides 
for thent 

: I. Remedies that Parties provide fbt them- 
selves are of Two Kinds : 

1. By their' own immediate Accord. 
*, 2^ By transferring the DecifioA of it to 

others ; ; 
1. The fottHec ofcthefe, vk. The imme- 
'. 1 • dia^e Coufint oftbe Patties, is that which 
in Law is called an Aecord? which, with 
Stfisfkftian acra>rifcngly made, is in 

* '< fome 
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fome Cafes of Perfotial Injuries a Bar 
to any other Remedy. 
6 Co. p. 44. And this lets in the Learning of Accords 
and Concords $ what are good, and 
what not* where they are a Bar, 
and where not. 
2. The latter of thofe, viz. The transfer* 
ring the Decifion to others * which, 

1. If to Two, or more, is called an 
Arbitrament. 

2. If to one, an Umpirage. 

And here the large Learning of ArbU 
iraments and Awards \ what a good 
Submiifion * what a good Award, or 
not i what Remedy upon it, when 
and where it is a Bar in Perfonal 
Aftions, &c. 
II. Secondly^ Such Remedies as the Law 
provides are alfo of Two Kinds, viz. 

1. Such Remedies as the Law provides 
without Suit 1 whereof before. 

2. Such Remedies as the Law provides 
in the Courts of Juftice, fettled by 
Law, and according to thofe Conftitu- 
tions touching Anions and Suits* that 
the Law has provided and inftituted* 

And this takes in thefe Confiderations, 
viz. 

1. TheCqurts of judicatories^ efta- 
blilh'd by Law, for recovering of 
Rights, and redrefling of Wrongs, 

2. The Remedies themlelves by certain 
Writs inftituted by Law, and appli- 
cable to thofe feveral Wrongs. 

3. The Prof ecut ion or Purfuit of thofe 
Remedies in the faid Courts. 

1 1. The 
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1. The Firft of thefe concerns the large 
Learning of the Juri/diclion of Courts: 
And forafmuch as there are feveral 
entire Trails written thereon, and I 
have before touched upon them, I mall 
here forbear to fay any Thing further 
herein 5 only that that Learning may 
with Reafon enough be transferr'd hi- 
ther, at leaft fome Particulars thereof. 

2. The Second, touching the Natures 
and Applications of thofe Remedies, I 
have in the former Setlions , under 
every federal Kind of Wrong or Injury, 
mention'd the refpedtive Remedy, and* 
therefore {hall not again repeat it 
here. 

3. The Third, which is the Profecution, 
or Purfuit, of thofe Remedies, is the 
Bufinefs of this Divifion. 

But before I enter upon that Matter I 
lhall premife thefe Two Things, viz 

n That the beft Wa 7 t0 meet with 
all the Titles of fhe Law in thisBufinefs 
will be to purfue the fame in the Order and 
Method of the Proceedings themfelves 
without any other Diftribution. 

Secondly, That there are fome Things 
wherein the Purfuit of a Real Suit and Per- 
fond do differ; as in the Procefs, the Judg- 
ment, and the Execution: But in moft other 
Things they do agree, or, at leaft, the Pur- 
imt of a Real Mton contains all the general 
Learning of a Perfonal Atlion, and much 
more. 

K Where" 
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Where therefore there is a fignal Diffe- 
rence, I (hall obferve it by the Way, with- 
out running through the whole Procedure 
of a Real and Perfonal Aftion diftin&ly - y and 
{hall only here obferve, that the general 
Parts of a Suit are thefe : 

1. The Proofs. 

2. The Pleading. 

3. The Iffue. 

4. The Trial. 

5. The Judgment. 

6. The Execution. 

7. The Appeal. 



SECT. XLVIIL 

Of Procefs and Appearing. 

I. T?IRST 9 Where a Wrong is done, or a 
JT detain'd, tfte Party injured is 

to make his Application or Suit for that Re- 
medy which the Law ordains * and in order 
thereto, to take out fuch (JVrit or) Procefs 
as the Law (on the Cir cumftance of his 
Cafe) requires. 

The (Common, Ufual,) Ordinary Ptocejs are 
as follow: 

I, In Perfonal Afli on s, 
Summons, Attachment , Diftrefs, Capias, 
Alias, Pluries & Exigent, and in lome 
it begins with Attachment. 

2. In 
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2. In ^tfT/ Attions, 

'Tis Summons, Grand Cape, and 7"<&- 
, or after Appearance, Petit Cape, 
and Judgment. 

3. In A//xV Anions, - 

In Atftzcs, Attachment ,and upon Default, 

the Z^z/<5/? taken by Default. 
In /Fijft Attachment and tr/aiu/ D//?rr//, 
and an /iqrjr/ry of the Gfr. 
Every /W/j gives the Defendant a Day 
in Court-, and this lets in thefe feveral 
Things, vh. 

Jour in Court, and the Variety of it. 
And incident to this, is, 
Adjournment $ and, 
Di/continuance. 
And at that Day or Jour in Court, the 
Defendant or Tenant either appears, or 
not appears. 
Here of Appearance, and its Diverfity : 

1. By Guardian, (or Prochien Amy.) 

2. By Attorney. 

3. In Perfon. 

If there be not an Appearance, 

1. Either a Default is made : 

And here of the Procefs upon Default, 

1. In Perfonal Aflions. 

2. In Real Anions. 

2. Or there is an Excu/e of Appearance. 
And therein faver Default 

1. By Proteftion. 

2. By EJfoin prayed. 

An ^ r \V l the L «™ng of Effoinsx 
Their Nature, 
Their Diverfity; as, 

K 2 Common 
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Common Effbins, 
Service le Roy, &c. 
On the other Side, as to the Plaintiff: 

1. The Plaintiff either dppdfj} or, 

2. Makes Default, and thereupon a Awh- 
profecution. 

And here of the iSfa/«r<r and Ktfwty of 

Nonjuits; 
Retraxit*, &c. 



SECT. XLIX. 

Of Pleading* 



"Si 



OEcondly, I come to Heading. 
If both Parties appear, the Plaintiff 
dares or fowwfj. 
And here of, 

1. Counts. 

2. Declarations. • . 
And the Defendant or Tenant s Part is 

after Imparlance to plead. 
And inch Plea is either, 

1. Dilatory; or, 

2 . To the iWflrtfl- or of the Com- 
plaint. 

ij? Dilatory Pkas are of feveral Sorts : 
I. To the Jurifditlion of the Court: 
i. From the Place where the Suit 

From the Thing in Coiitrovcrfy, 
as, Ancient Dmcfm 

2f 
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2. To the Impotency, or Non-ability of 
the Plaintiff, which is very various * 



3. Excommengement. 

4. And formerly Villenage. And, 



3. In Abatement. 
And this either, 

1. Of the Count. 

2. Of the Writ. 

4. Ki^jy demanded. 

And this is a large Title. 

5. Aid frcned: 

1. Of the 

And here of Jfygp Inconfulto, Pro- 
cedendo. 

2. Of a Common Per/on. 
And here of Aid. 

The different Kinds of /fa/* as, 
x. Of the Reversioner or Re~ 



6. Voucher ; Which is a very large Title. 
And here of Voucher $ 
In what Aftion * 
Of what Perfon. 
Counter-Plea of Voucher: 
Procefs againft Vouchee. 
Pleading of Vouchee. 
Recovery in 



as, 




5. Profefsd. 



mainder-Man. 
2. Of the fttfrw and Ordinary. 
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7. /Vi^r : 

j. For Minority of the Demandant. 
2. For Nonage of the Tenant. 
And here of Frar in Aid ef Vouchee, 
&c. 

And all the Learning of Age. 
And herein conies alio, What 
and when Pleas Dilatory are Pe- 
remptory, 
After Demurrer^ 
After Trial. 
And of Pleas in Abatement after 
the laft Continuance. 
zdly, Pleas that go to the Right or Merit 
the Complaint, are of Two Sorts : 
1. Pleas ia the Aftion, which denies the 
Subftance of the Complaint: 
And commonly make either, 
1. A General Iffue \ as, 
In Trefpafs, Not Guilty. 
In Debt upon a Contra^ Nd Debet. 
In Affumpfit, Non ajfumpfit. 
lifAffize, NulTort, NulDiffeifm. 
1(1 Dower, Nunque defeize de Dower. 
In a Writ of Right, That the Te- 
nant has more Right to hold, 
than the Demandant has to de- 
mand, / 



In Debt on Bond, or Aftion of Co- 
venant, Non eft Faftum. 
In an Affize of Mortdanceftor, Adc 9 
Befaile, &c. That the Anceflor 
was never feized. 



2. Or a Common Iffue $ as, 




2. Plea* 



Digitized by 



Google 



C6e 3tialpfifi of tlje Lafo* 

2. flfraj /« &*r: Thefe are very various 
and different, according to the feveral 
Kinds of the Tenants or Defendants Cafe. 
And lets in all the Learning of Bars, 
&c. as, 

Bars are either fuch as are, 

1. Proper. 

2. Common. 

Pleas in Bar therefore cotifiderable, 

1. In their (Nature or) Matter. 

2. In their Qualities or Manner of Plead- 
ing. 

I. Bars according to the Nature of the 
ASiion, and Cafe of the Parties, are very 
various and different (and therefore here all 
the Learning of fuch Bars comes in,) yet 
fomewhat concerning them follows : 

1. Proper Bars are, 

i. Such as are applicable only to Real or 
Mix *d 1 Allions $ as, 
Fmc\ 
Feoffment * 
Releafe of Right $ 
Warranty, £§c. 
Of the Plaintiff 
Or his Antelior. 

2. Such as are proper to Perfondl Anions 
only* as, 

Accord with Satisfa&ion j 
Arbitrament 5 
Performance, 

1. Of the ConditiDn. 

2. Of the Bond. 



K 4 ?. Such 



2. Such Ban as are common to Both, 
yet diverfify'd oftentimes with fuch 
Diverfifications as are applicable to the 
Nature of the Aftion \ as, 

1. Releafe of Aftion. 

2. limitation of -Time by KGl of Par- 
liament elaps'd. 

3. Eftoppels: 

And here of the feveral Kinds of 
Eftoppels: 

1. By Matter of Record. 

2. By Matter in Pais$ as, 
Deeds Intended or Poll. 

And here of the whole Learn- 
ing of Eftoppels. 
For note, Eftoppels are not only the 
Matter of Bars, but of Replications, 
Rejoinders, and all other Pleadings. 
IT. Concerning Bars as to thfeir Qualities 
or Manner of Pleading, the fame common 
Rules of Pleading for the moft part concerns 
all Kinds of Pleading. 

And therefore I ftall here fhortly infert 
them once : for all, viz. 

1. That the Plea be [ingle, and nor double. 

And here of Double Pleas. 
-.2r. That it have convenient Certainty of 
Time, Place, and Perfom. 

3. That it anfwer the Demandant's or 
Plaintiff's Count or Plaim. 

4. That it be fo pleaded, that it may be 
tryd. / !. 

When the Defendant has pfeaded, what 
next follows is, The Plaintiff or Demandant 

anfwers 
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anfwers the Defendant s jRfoi ^ and this is 
called a Replication. 

(And here of the general Rules, &c. of 
Replication s,) w&. 

That it be, 

1. Certain. 

2. Single. 

3. Anjwering the Bar, &c. 
And this Replication either, 

1. Z)<?!wi or Traver/es the /far or F/ai 
of the Defendant and then an Iffue 
is tendered, which regularly muft be 
joined in by the other Party, and 
then the Parties are at Iffue. 

And here all the Learning of Tra- 
verfe $ what is traverfable, or not; 
how it muft be made, either fimply 
without an Inducement, or with an 
Inducement * land concluding Abfque 
hoc to the Matter alledged by the 
Defendant 

2. Or Confeffes and Avoids. 

And here all the Learning of Confefs 
and Avoid 5 and then there is no 
Iffue made by the Replication : But 
poifibly the Pleadings run on to 
Rejoinder, Surrejoinder, Rebutter, 
or Surrebutter. 

For if the Plaintiff replies fo as no 
Iffue be offer'd, this gives Occa- 
iion to the Defendant to rejoin. 

And here of Rejoinders, and how he 
muft maintain his Ifar, and not 
depart from his Plea. 

And here of Departure in Beading. 

SECT. 
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SECT. L. 

Of JJfues. 

III. >Tp HITS far of Pleading: Now by 
JL this Time either by the Pita, Re- 
plication, Rejoinder, £§c. the Parties are de- 
fcended to an IflTue, viz. To fomething af- 
firm'd by the one Party and denied by the 
other, which Affirmation and Denial is called 
an Iflue $ for now the Parties have no more 
to do, unlefs a Matter happen to emerge 
after [flues join d, and the laft Continuance. 

This, if it be pleaded, is called a Plea 
puis le Darrein Continuance. 

So that their Bufinefs being at Iflue, they 
have no more to do but to expeft the Trial 
and Determination of that Iffur. 

Now Iflues are of thefe Kinds, viz. 

1. An Iflue join'd upon a Matter of Law, 
which is to be determin'd by the 
Court. 

And this Iflue is called a Demurrer. 

2. An Iflue of Fait, which is of Two 
Kinds v 

i. An Ifue join'd touching a Matter 
of Record, on Nul tie/ Record plead- 
ed, &c. 

An iflue joined touching % Matter 
in Pais; as, 

Whether fuch a Deed were m2de. 

Whether, fuch a Feoffment were 
esecitfed, Qfr. 

SECT. 
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SECT. LI. 
Of Trials. 

IV. A ND now lffue being join'd be- nAC*. 9. 

J\ tween the Parties, they have noMs°- 
more to do but to exped the Trial of that 
lffue h and for that End they have Days of 



Here of Continuances, 
Trials are of feveral Kinds, according to 
the Nature of Iffues, and the feveral Ap- 
pointments and Dire&ions of the Law 
touching the fame, wu 

1. Trials by Record $ as, 

When lffue is join'd, whether there be 
any fuch Record or no- 

2. Trials by Infpeftion^ as, 

Upon Error to reverfe a Fine levy'd by 
an Infant^ or in Audita Querela to a- 
void a Recognizance acknowledged 
during his Minority. 

3. Trials by Proofs - y as, 

Where IfTue in Dower is, whether the 
ffyfband be living or not. 

4. Trials by Examination 5 as, 

Where an Action of Debt upon Ac- 
count is brought for Things not ly- 
ing in Account, 
/j. Trials by Certificate : 
1. Of the Con/table and Mar(hal y whe- 
ther the Party be in Service. 




2, Of 
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j. Ordeal. 



Medieta- 
ttm Lin- 



€&e $tta!?ffa? of t|e Haiti: 

2. Of the Bijbop, by Mandate from the 
Secular Court, as in cafe of General 
Baftardy. 
So of IfTues upon the Right of Mar- 
riage between the Parties to the 
Suit. 

So of Vlenarty by Injiitution into 
Churches. 
6. Trials by Battel : 

1. In Appeals. 

2. In a Writ of Right. 
8. Trials by Jury. 

(And this takes in a large Field of 
Learning.) 
Trials by Jury are, 

1. Extraordinary. 

2. Ordinary. 

1. Extraordinary: In Writ of Right, 
In Attaint. Qutre Appeals. 

2. Ordinary: By Twelve Men. 
Wherein confider $ 

1. The Frocefs to bring in the Jury, 

In G. B. by Venire Facias & Habeas 
Corpus. 

In B. K. by Venire Fac 6? DiTtringas 
Juratorum. 

2. The Tales for want of a full Jury 
appearing. 

3. Challenges of all Sorts : 

1. To the Array. 

2. To the Polls. 

4. The Oath of the Jury. 



The 
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5. The Evidence, to be given to the Jury ; 
What allowable to be given ; 

And when, 

6. Verdift of the Jurors: 

1. General Verdift. C*. 

2. Special Verdidh 227. 

7. What Defaults or Mifcarriages im- 
peach the Verdidh 

8. The Poflea, or Return of the Verdift 
by the Judges of Nift prius. 



SECT. LH. 

Of Judgment. 

V. npHE Fifth Aft in this Bufinefs of 
X Profecution or Suit , is Judgment. 
(And here the whole Learning of Judg- 
ment, comes in) viz. 

I. What (hall be fufficient to ftay Judg- 
ment. 

And herein, 

1. Of arrefting Judgments. 

2. Of reverling Judgments. 

II. Upon what it is given 5 which for 
the moft part is upon thefe Premifles 
(or Precedents.) 

i. Upon Default after Default 5 as in 
Real Anions after the Grand Di- 
ftrefs in, \ 
Waft h 

§*uare Impedit. 

2. Upon 
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2. Upon Confeffion, 
Nihil Dint} 

Non fum Informatus. 

3. Upon Demurrer. 

4. Upon Tria/ 0/ 7^^, according to 
the various Methods of Trial above 
mention'd. 

III. The feveral Kinds of Judgments. 

1. In Suits Real. 

2. In Suit Perfonal. 

1. Interlocutory, and not final \ as, 
Awards upon the Writ affirmed, or 

other dilatory Pleas \ where the Judg- 
ment in many Cafes only is, 
Rejpondeat oufter. 

2. Final , but not compleat: 
And that either, 

*. Ineompleat in Part, but compleat 
in the Refidue* as, 
Where the Judgment is given 
for the Thing demanded, 
but the Damages not yet in- 
quired o£ 
2. Ineompleat in the Whole % as, 
Where a Judgment is given for the 
Party to recover his Damages, 
where the Damages are the Prin- 
cipal, wherein, 
The Compleat Judgment is not 
given till the Writ of In- 
quiry returnU 

3. Final and Compleat , with refpedfc 

to the A&ion upon which it is given. 



4. Findl> 
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4. ftW, not onljr as to the A&ion 
upon which it is given, but to all 
otherA&ions (touching that Things) 
as, 

Judgment finals in a Writ of Right 
after the Illiie joined, £sfr. 
IV. The Form; of £»/ry of Judgments. 



SECT. LIIL 

Of Execution. 

VI. -r HE Sixth AS in this Bufinefs of 
1 Suit, is Execution. 
This is a great Field of Learning. 
Executions feem to be of Two Kinds : 

1. Within the Year* 

2, After the Year. 

I. The former of thefe is alfo of Two 
Kinds : 

1. In reference to Lands recover'd. 

2. In reference to Debts or Damages 
recoverU 

Firfl y In relation to Lands recovered, Two 
Things are confiderable : 

1. The Writ or Mandate of Execution. 

2. The Execution of the faid Writ. 
1. Touching the former * 

The Writ or Mandate itfelf is of Two 
Kinds, in relation to the Eftatc re- 
covered : 

I. If 
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1. If a Freehold, Hab y Fat? Setfa 
nam. 

2. If a Chattel, HaF FaS Poffeffi- 
oncm. 

I do not here meddle with the Execu- 
tions of other Kinds of Writs, as §>uod 
Vermittau Replevin, &c. becaufe they 
may come in in the former Scftion, 
where the Writs themfelves are men- 
tioned, and they are various. 
2. Touching the latter $ 
In the Execution of the Writ is conli- 
derable : 

i. The Officer that is to make it. 
And here of the Office of She- 
riff-, 

The Manner of his Making $ 
His Powers 

His Duty in making Re- 
turns, fcfr. 
2. The Manner of doing it 
And here of the Pojfe Comitates. 
Sed vide ante 9 Of Sheriffs. 
Secondly, In reference to Debts or Dama- 
ges recover d, there are alfo confiderable 5 

1. The Nature of the Procefs. 

2. The Manner of its Execution. 

The Procefs itfelf is of the following 
Kinds : 

And fo are the Methods or Manner of 
the Execution. 
(N. B. They are herein join'd to- 
gethcr.) 



x. The 
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1. The Body only, by Capias ad Satis* 
fadend\ 

And here cf Capias's : 
(Where it lies 5) 
How* executed * 

When with, and when without, 

breaking open Doors. 
What Kind of Execution it is* 
Whether without Satisfaction. 

And here of Non omittas: 

As alfo of Ejcapes. 

2. Goods only, by Fieri Facias. 
And here of that Learning : 

How ? upon what, and by whom, 
it is executed. 

And whether a Return be necef- 
fary. 

5 # Profits of Lands only, by Levari 
Facias. 

And here of that: 
What Profits lhall be levied* 
And whereupon. 

4. Part of the Xands, and all the 
Goods j by Elegit. 

Here of Elegit : 
Where it lies * 
What Lands extendible! 
How the Extent {hall be made* 
How return'd * 
And where a Re+extent. 

5. Body, Lands, and Goods, by Ex» 
tent upon a Stat. Merchant, or 



Nature of a Stat. Staple. 
And here of thefe Executions. 



Stat. Staple, or a Recognt 
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What they are* 
The Manner of executing the 
fame, ©r. 
II. Secondly* Touching Executions after 
th^ Year paft* 
When the Proceeding is, 

1. To revive the Judgment. And, 

2. Obtain Execution thereof $ 
By Scire Facias. 

And here all the Learning of 
Scire Facias /. 



SEC T. LIV. 

Of Redrefs of Injuries, b) Error, &c. 

VII. T AJlly, I come to Remedies that £er- 
JL/ fons have, to t>e reliev'd againft 
thofe Proceedings (aforelkid,) in cafe they 
have juft Caufe fo to be. 
- And they are thdfe, viz. 

i. By Writ of Error * to remove the Re- 
cord into a foperior G>ort, to examine 
the Errors, in cafe the Inferior Court 
has erred in Point of Proceeding, Judg- 
c ment, or Execution awarded. 
And here comes in that great Title Error, 
with its Adj units and Appendixes, viz. 
1. Where it lies. " ; 
2* When it lies. 

3. In what Court. 

4. When 'tis a Supersedeas, &c. 

5. What aflignabfc tor Error. 

6. The 
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6. The Fra*// to bring in the Party 
that recover'd. 

7. The Judgment therein, both, 

f. When the former is affirmVJ. 
And, 

2. When it is reversed. 

8. Execution ot Judgment upon the 
Affirmation or ReverfaL 

And here of Executions in JSrro/v 

2. 2fy /ST/v/ of Attaint , where the Ju- 
rors give a falfe Verdict. 

And here all Learning of Attaints. 

3. By Writ of Difceit, where the Judg- 
ment is by Default, and the Party 
never duly fummon d. 

4. Where the Party has loft by De- 
fault in a Real Aftion, yet has good 
Right, when yet by reafon of his 
Defettk, he did not ihewitywiz. 

1. By JVrit of Right for him that 
loft by Default, or his Heir, ha- 
ving a Fee-Simple. 

2. By Writ of Quod ei Deforce at, if 
he had only an Eftate for Life, or 
in Tail. 

3. By Forme Jon in Defcender, Rever- 
ter ', Remainder. * fwfe 

And here at large the Learning of 
Fauxifier de Recovery. 

5. Where the Party is put out by Ex- 
ecution , wherein he had no Day 
to plead or anfwer, as in Executions 
by Capias, Elegit, Statute Merchant, 

9fj-Andii^ Quertk. . 

L 2 And 
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And here of the whole Learning of 
Audita O^uetclcts. 

And thus far of the Partitions of the Titles 
of the Law of England, and the Analyfis 
thereof % in relation to Rights, (£c. of a 
Civil Nature. 

As to /%w of the Crown, and Matters Cri- 
minal, that fliould here enfue, they are al- 
ready drawn up, or perfe&ed, by me in a 
Ihort Traft, Of Pleas of the Crown, which I 
fhall add to this in due Time. 
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